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THE DOCTRINE OF ULTRA VIRES WITH A CONSIDERA- 
TION OF WISCONSIN DECISIONS 


No subject of corporation law is more involved in confusion than 
that of the nature and scope of the doctrine of ultra vires. Not only 
is the subject perplexed by a variety of contradictory decisions, but 
in particular jurisdictions, the courts have not developed any con- 
sistent, or rational doctrine. As a result, it is not possible to lay 
down any general rules with assurance, and in most states, such has 
been the inconsistency of opinion, it can not be predicted with any 
certainty what the courts will hold. The difficulty confronting a com- 
mentator is illustrated by the statement and method of treatment of 
this subject by the best known authority on Corporations. Mr. 
Cook .. his latest work on the subject says, * “There has been ex- 
treme difficulty and confusion in defining the validity, effect, rights, 
and remedies of an ultra vires act. The attempt to formulate gen- 
eral rules on this subject has only added to the confusion. Ac- 
cordingly the plan of explanation pursued in this work is to state 
those acts which have been adjudged ultra vires, and also those acts 
which have been judged to be intra vires.” 

Perhaps the situation is not quite as hopeless as the author’s 
words would indicate; at any rate, many writers have attempted a 
solution, and have indicated rules which in their opinion, should 
guide the courts in dealing with ultra vires.’ 





1Cook on Corporations, Vol. III, Sec. 668 (8th ed.) 

*Tue Doctrine or Urtra Vires IN RELATION TO PrivaTE CoRPORATIONS, 28 Am. L. 
Rev. 28, 376 (Seymour D. Thompson). 

THe UNAUTHORIZED oR PROHIBITED EXERCISE OF CorPORATE Powers By Corpora- 
210N, 9 Har. L. Rev. 255 (G. W. Pepper) 

Non-Puriic CorporaTioNs aNd Uttra Vires, 11 Har. L. Rev. 387 (Lielienthal) 
Uxtra Vires TRANSACTIONS, 23 Mo. L. Bur. 3 (J. L. Parks) 

Unrra Vires Acts or Corporations, 43 Am. L. Rev. 69, 80 (N. Wolfman) 
Doctrine or Uttra Vines, 54 Am. L. Rev. 535 (J. D. Brady) 

Riagnts Unper Unavutnorizep Corporate Contracts, 8 YALE L. J’n’L 24 (G. W. 
Pepper) 
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It is fortunate that a doctrine subject to so much controversy is 
occupying increasingly less space in judicial reports, notwithstand- 
ing the almost universal use of the corporate form in business asso- 
ciation. This decrease is due to a number of causes; first in im- 
portance being the growing liberality of the courts in construing 
corporate charters; secondly, to the very wide grants of powers in 
the articles of the larger corporations; and thirdly, to the growing 
practice of corporation officers of taking legal advice before embark- 
ing on important contracts or enterprises. While this method of 
avoiding the issue makes the problem of ultra vires less frequent, it 
does not solve it. 

The confusion of doctrine and the vacillation of the courts is due 
largely to lack of agreement as to the true nature of a corporation. 
This in turn leads to divergent views at to whether the doctrine 
of ultra vires involves a problem of power, or merely a question of 
public policy. 

First of all, what is a corporation? To this question at least three 
answers have been given, for each of which there are strong cham- 
pions. 

The corporation is a real person. Its personality is neither fic- 
titious, nor artificial, nor created by the state, but both real and 
natural, recognized, but not created by law. When a corporation 
is formed by the union of natural persons, a new real person, a 
real corporate organism is brought into being. The most dis- 
tinguished exponent of this theory is Gierke," whose views have 
dominated German thought on the subject. The distinguished Eng- 





ENFORCEMENT OF Uxtra Vines Contracts Note 15 Corum. L. Rev. 267 

Power or State to Oust Corporations For Dorna Uttra Vines Acts Note, 14 
Micu. L. Rev. 405 

Untra Vires Acts anp Pusiic Poricy, Note 11 Inn. Law Rev. 51 

New Puase or Uttra Vines, 9 Cen. L. J’N’t 463 

Corporations, Uttra Vines, Note 60 U. Pa. L. Rev. 126 

ExecutTory Urtra Vines Transactions, 24 Har. L. Rev. 534 (E. H. Warren) 
Executep Urtra Vires TRANSACTIONS, 23 Har. L. Rev. 495 (E. H. Warren) 
Urrra Vires Corporation Leases, 14 Har. L. Rev. 332 (E. A. Harriman) 
TureGar or Uttra Vines AcgQuisiTion oF Reat Estate By a Corporation 8 Har. 
L. Rev. 15 (Alger) 

Urra Vines anv Estoprer, 43 Am. L. Rev. 81 (A. B. Frey) 

Estopre, By Dearing WitH Corporations, Annotated Cases 1914 C. 1250 
Urtra Vires—QuaNntumM Mercuit Recovery, Note 23 Har. L. Rev. 627 


*Diz GENUSSENSHAFTSTHEORIE... Gierke (1887) 
Devutscues... PrivaTrecHt. Gierke (1895) 
Corporate Personatity. (Machen) 24 Har. L. Rev. 253 
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lish scholars, F. W. Maitland* and Sir Frederick Pollock, were in- 
clined to this theory, and the latter was of the opinion that the 
English law had accepted it." 

The English lawyer has not displayed much talent for philosophical 
speculation, and his American brother resembles him in this. The 
philosophical ramblings of the German philosophers would leave him 
bewildered, and frankly bored. The lawyer of the English tradition 
is a born realist, and one would search in vain in the reports for evi- 
dences of the acceptance of this philosophy. The English Court of 
Appeal appears to have accepted the germ of this theory in holding 
that an English registered company, all of the stock in which was 
held by Germans, was a legal person and its nationality was de- 
termined by the law of the place of registration and hence was an 
English company.’ The case was reversed by the House of Lords 
on another ground, but Lord Halsbury took occasion to challenge the 
idea and observed that limited company or corporation was noth- 
ing but a partnership with limited liability." 

The second view is embodied in the definition of Chief Justice 
Marshall in the Dartmouth College Case.’ “A corporation is an ar- 
tificial being, invisible, intangible, and existing only in contemplation 
of law. Being a mere creature of law, it posseses only those proper- 
ties which the charter of its creation confers upon it, either expressly 
or as incidental to its very existence.” This definition has been so 
frequently quoted by American courts and text writers as to become 
almost ritualistic. Whether the courts have always understood and 
applied its implications is quite another matter. 

This third view has developed from the definition of a corporation 
by Kyd.’ “A corporation, or body politic, or body incorporate, is a 
collection of many individuals united in one body under special de- 
nomination, having perpetual succession under an artificial form and 
vested by the policy of the law with a capacity of acting in several 
respects as an individual, particularly in taking and granting prop- 
erty, contracting obligations, and of suing and being sued, of en- 





‘INTRODUCTION TO A TRANSLATION oF GIERKE’S PoxiTicAL THEORIES OF THE MIDDLE 
Aces (F. W. Maitland) 

‘Has THE Common Law Receivep THE Fiction Tueory or Corporations? (F. W. 
Pollack.) 27 L. Qr. Rev. 219 

‘Continental Tyre & Rubber Co. v. Daimler & Co., Ltd. (1915) 1 K. B. 893 

‘Daimler Co., Ltd. v. Continental Tyre & Rubber Co. (1916) 2 A. C. 307 

*4 Wheat 518 

"1 Kyd on Corporations 13 
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joying privileges and immunities in common, and of exercising a 
variety of political rights, more or less extensive according to the 
design of its institution, or the powers conferred upon it, either at 
the time of its creation, or at any subsequent period.” 

While this view of the nature of a corporation at first sight is 
contra to Judge Marshall’s, it is true as Mr. Morawetz*® points out, 
that “this definition is not inconsistent with that given by Chief Jus- 
tice Marshall, when correctly understood. Kyd describes a corpora- 
tion as a collection of many individuals authorized to act as if they 
were one person; Chief Justice Marshall on the other hand, treats the 
collection of individuals constituting the corporation as a united 
body, and personifies it, while he considers the individuals who to- 
gether comprise this body merely as component parts. It is ap- 
parent that both definitions describe the same thing regarded from 
different points of views.” Nevertheless, the emphasis which Kyd lays 
on the group of individuals authorized to act as a person has led to a 
view that the corporation is merely a legal non-conductor or veil to 
protect the group from everything except group liability. 

In the graphic language of Mr. Justice Holmes," “a leading pur- 
pose of such statutes (corporation) and those who act under them, 
is to interpose a non-conductor, through which in matters of contract 
it is impossible to see the men behind.” 

Finch, J.” carries this group concept to its furthest limit when he 
says, “The abstract idea of a corporation, the legal entity, the im- 
palpable and intangible creation of human thought is itself a fiction, 
and has appropriately been described as a figure of speech. It serves 
very well to designate in our minds the collective action and agency 
of many individuals as permitted by law; and the substantial in- 
quiry always is what in a given case has been that collective action 
and agency.” 

[his diversity of view as to the nature of a corporation has an 
important bearing on the problem of ultra vires. It has led to at least 
two theories of corporate power which decisively affect conclusions 
on this subject, the general capacity theory and the special capacity 
theory.” The former is stated in the language of Mr. Justice Black- 





10] Morawetz on Corporations (2nd ed) Sec. 1 

“Donnell v. The Herring-Hall-Marvin Safe Co., 208 U. S. 267, 273 

2Peo. v. North River Sugar Refining Co., 121 N. Y. 582 

®TuHe UNAUTHORIZED on PronisiTeD Exercise oF CornporaTE Power... 9 Harv. L. 
Rev. 255 (G. W. Pepper) 
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burn“ in his comments on the case of Sutton’s Hospital. “This 
seems to me an express authority that at common law it is an inci- 
dent to a corporation to use its common seal for the purpose of bind- 
ing itself to anything to which a natural person could bind himself, 
and to deal with his property as a natural person might deal with his 
own, and further that an attempt to forbid this on the part of the 
King, even by express negative words does not bind at law. Nor am 
I aware of any authority in conflict with this case.” 

The special capacity theory which is supported by a host of Amer- 
ican cases is expressed in the opinion of Justice Cole in Rock River 
Bank v. Sherwood.* “It is a familiar principle which runs through 
all the law upon the subject that a corporation is not only incapable 
of making contracts which are forbidden by its charter, but in gen- 
eral it can make none which are not necessary, either directly or 
indirectly, to effect the objects of its creation. So when a corpora- 
tion undertakes to make a contract entirely foreign to the purpose 
and object of its creation, such contracts are void.” 

These statements represent the two poles of judicial interpreta- 
tion. What bearing does the court’s concept as to the nature of a 
corporation have on the acceptance of either of these theories of 
corporate power? An examination of the cases will show that the 
courts that have adopted the definition of a corporation as laid down 
by Chief Justice Marshall have in substance accepted the special capa- 
city theory, while the courts that conceive of the corporation as a per- 
son, a real organism, or that regard it as a group of persons operat- 
ing under a special sanction, have followed the general capacity 
theory. It would be too much to say that either theory has been 
followed with consistency. The general capacity theory has been ac- 
cepted by the English courts, but it has been recently held that this 
broad view of power does not apply to associations organized under 
the companies acts, but applies only to corporations organized under 
the prerogative.” 

It is difficult to justify this distinction except upon historical 
grounds. The prerogative powers survive, since they were the sum 
of legislative, judicial, and administrative powers, now distributed to 
the several departments of government, under our constitutional 





“Riche v. Ashbury Railway Carriage & Iron Co., L. R. 9 Exchr. 224 
4310 Wis. 230 at 236 

4*Bonanza Creek Gold Mining Co. v. The King, 1916. A. C. 566 
Edwards v. Blackburn, 42 Ont. L. Rep. 105, 40 Can. L. T. 993 
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system. Should corporation A organized under a special charter 
and corporation B, organized under a general charter, stand on a 
different footing as respects their powers? 

An acceptance of the general capacity theory does not mean that 
a corporation organized for one purpose can do anything it pleases 
so long as the act or contract is not subjectively illegal. The state 
might authorize groups to do anything its constituent members could 
do, but it has never been held to have done so. The English courts, 
the most consistent followers of the general capacity theory, have 
restricted corporate activity—outside its authorized corporate pur- 
poses, by finding in the charter or companies act legislative prohibition 
that rendered the act nugatory.” It is to be observed that the court was 
dealing with a company organized under the company’s acts. The dis- 
tinction has since been drawn, as previously stated, between corpora- 
tions organized under the prerogative of the King or the King in Par- 
liament, and those organized under the company acts.” 

All the courts agree that the granting power may prohibit an act 
by the corporation regardless of whether or not it is subjectively 
illegal. In dealing with companies organized under the acts, the Eng- 
lish courts in effect apply the special capacity theory. As has been 
stated, the American courts have accepted Chief Justice Marshall’s 
definition of a corporation, and also the special capacity theory; an 
examination of the cases, however, will show that this apparent ac- 
ceptance has been largely ritualistic. 

The Supreme Court of the United States is the most conspicuous 
as well as the most consistent adherent of the special capacity theory. 
In the language of Mr. Justice Gray,” “a contract of a corporation 
which is ultra vires in the proper sense, that is to say outside the 
object of its creation as defined in the law of its organization, and 
therefore beyond the powers conferred upon it by the legislature, is 
not avoidable only, but wholly void, and of no legal effect. The ob- 
jection to the contract is not merely that the corporation ought not 
to have made it but that it could not make it. The contract can not 
be authorized by either party, because it could not have been author- 
ized by either.” 

If this principle is literally carried out, it means that no legal 
rights are created and the parties are without remedy. The United 





“Ashbury Railway Carriage & Iron Co. Ltd. v. Riche, L. R. 7 H. of L. 653 
%See note 16 
“Central Transportation Co. v. Pullman Palace Car Co., 139 U. S. 24 
































DOCTRINE OF ULTRA VIRES 135 


States Supreme Court has tempered this harsh result by applying the 
quasi-contractual doctrine of unjust enrichment, permitting the 
party whose property or money has enriched the other party to re- 
cover on a quantum meruit.” 

The same court quite inconsistently, it would seem, refused to al- 
low a rescission of an ultra vires lease,” on the ground that the par- 
ties were in pari delicto, thus adopting the only possible objection 
to the quasi-contractual recovery allowed in the case of Central 
Transportation Co. v. Pullman Co.”* since if ultra vires contracts are 
illegal, the maxim of in pari delicto potior est conditio defendentis 
must prevent a recovery even if a benefit is conferred. 

The courts generally have not taken the view that ultra vires con- 
tracts are illegal per se. In a well kown New York case Comstock, 
J. in the course of his opinion points out the objection to such a 
conclusion.” “But is it true that all contracts of corporations for 
purposes not embraced in their charters are illegal in the appropriate 
sense of that term? This proposition I must deny. Undoubtedly 
such engagements may have the vices which sometimes infect the 
contracts of individuals. They may involve malum in se or a 
malum prohibitum and may be void for any cause which would avoid 
the contract of a natural person. But where no such vices exist, 
and the only defect is one of ower, the contract can not be void be- 
cause it is illegal or i=mora. . . . Such a proposition seems to me 
absurd. The words mira vires and illegality represent totally dif- 
ferent and distinct ideas. It is true a contract may have both these 
defects, but it may also have the one without the other.” 

We have then a contract which individauls could lawfully make 
since it is not subjectively illegal, but which is objectionable when 
made by a corporation, because it is unauthorized. If not illegal 
in the primary sense of the term, does the question of its power 
to create rights turn merely on a question of legislative policy? If 
the legislature has forbidden the corporation authority to do the act, 
the courts are bound to give effect to that mandate. If it is not for- 
bidden in terms, but authority is denied by implication from a con- 
struction of the act authorizing corporate organization, does the con- 





Pullman Palace Car Co. v. Central Transportation Co., 171 U. S. 138 
"St. Louis etc. Ry. Co. v. Terre Haute etc. Ry. Co., 145 U. S. 393 
Urrra Vmes Corporation Leases, 14 Har. L. Rev. 332 

"Supra note 20. 

*Bissell v. Mich. So. etc. Ry. 22 N. Y. 258 
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tract stand in any better legal position? To decide this involves a 
further consideration of the legislative purpose in inserting in in- 
corporation acts the provision that the articles of incorporation shall 
state the purpose or business to be carried on. Is this provision in- 
serted for the same reason that the business is stated in partnership 
articles to enable the persons who invest their funds in a given en- 
terprise to insist that they be not diverted to a totally different one? 
No doubt the stockholder will receive the aid of the courts if he in- 
sists on his rights. Is it inserted for the further purpose of enabling 
the state to challenge such deviation from the corporate purpose and 
deprive the corporation of its charter? No doubt the legislative 
purpose goes thus far but does it go further, and require that ultra 
vires contracts be held void, even where the stockholders assent or 
are quiescent, and the state does not challenge the transaction? 


It is urged that it does not, and the principal reason given is that 
the state by authorizing corporate form to any group desiring to 
engage in a lawful enterprise shows that no public interest is in- 
volved and it is immaterial to the state and the public whether the 
corporation confines itself to its original purpose or not, if the new 
enterprise is a lawful one. This reasoning is not convincing, when 
we remember that the state can as a result of this transgression of 
purpose annul the charter even though no public interest is shown 
to be involved and all the stockholders have assented. This would 
indicate that the courts would not be justified in treating the restric- 
tion as made merely to protect the stockholders. 


Even if that were conceded, there are strong reasons for saying 
that an incorporation act should not receive that construction. Stock 
in large corporate enterprises is purchased by numerous small in- 
vestors not for the purpose of participating actively in the enter- 
prise, but as an investment, and while they have the right to object to 
a departure by the corporation from the enterprise set out in the ar- 
ticles, they do not have the information, or the inclination that would 
enable them to challenge such action. The corporation would be 
committed to the unauthorized act before the stockholders of this 
class could know of the intention, and then it would be too late. 

While the state may intervene, and take away the charter there 
is small likelihood that it would do so. The books show com- 
paratively few instances where this has been done in the case of 


purely private corporations, and then only in cases that have had 
some political significance. 
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No court has gone to the extent of deciding that the question of 
ultra vires can never be raised in a suit between the corporation and 
third persons, although much dicta can be found to that effect. If 
that be the true rule, then the question of whether the contract in 
suit was executory, partly or wholly executed would be immaterial. 
A majority of the American Courts in spite of their professed de- 
votion to Chief Justice Marshall’s definition of a corporation and 
to the special capacity theory have adopted an intermediate course, 
inconsistent with both. 

There is practical unanimity of opinion in holding that purely ex- 
ecutory ultra vires contracts will not be enforced. This result is con- 
sistent with the courts professions as to controlling principles. 

Where the contract is fully executed on both sides and the suit is 
to set aside or rescind, we again find unanimity in refusing such re- 
lief, but a striking divergence in the reasoning by which the result 
is reached. The courts that regard ultra vires contracts as illegal 
invoke the maxim of in pari delicto. Courts adopting the general 
capacity theory sustain the transaction as an accomplished transac- 
ton assented to by both parties. The majority accepting the special 
capacity likewise refuse relief, though logically if the transaction is 
void, it would seem that the parties are entitled to be placed in 
statu quo. The English courts have taken this position in the case 
of corporations organized under the companies act.“ The Supreme 
Court of the United States, the most vigorous upholder of the spe- 
cial capacity theory, refuses to give relief.” 

As previously indicated,” the Supreme Court of the United 
States refuses to allow a rescission of an ultra vires lease on the 
ground that the parties are in pari delicto, although the lower fed- 
eral courts and state courts that accept the view of ultra vires an- 
nounced by the Supreme Court have permitted such a rescission, 
and have urged it to be the duty of a party to an ultra vires contract 
to seek such relief.” It would seem that the logic of the matter is 





“Blackburn & Dist. Ben. Soc. v. Cunliff Brooks & Co., L. R. 29 Ch. Div. 902 
%*National Bank v. Matthews, 98 U. S. 621 

But see California Bank v. Kennedy, 167 U. S. 362 

National Bank v. Converse, 200 U. S. 425 

See note 21 

"Atl. & Pac. Tel. Co. v. Union Pac. Ry. Co., 1 Fed. 745 

Cen. Branch U. P. Ry. Co. v. W. U. Tel. Co., 3 Fed. 417 

W. U. Tel. Co. v. Burlington & S. W. Ry. Co., 11 Fed. 1 

McCutcheon v. Merz Capsule Co., 71 Fed. 787 

Mallory v. Hanaur Oil Works, 86 Tenn. 598 
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with the Supreme Court in view of the holding by these courts that 
the ultra vires contract is void. 

Where the contract has been executed by the plaintiff, there is no 
established consensus of opinion. The federal courts refuse to en- 
force them, but alleviate the harshness of the rule through quasi- 
contractural relief. The New York Courts have adopted the general 
capacity theory and enforce the contract stating that, “The plea of 
ultra vires should not as a general rule prevail whether interposed for 
or against a corporation, when it would not advance justice, but on the 
contrary would accomplish a legal wrong.”** 

This is not an out and out recognition of the plaintiff’s right to 
recover where he has performed. The court’s stress on the plaintiff’s 
plight if not allowed to recover indicates that it has in mind some of 
the equities that lie back of the doctrine of unjust enrichment ; never- 

‘theless the recovery is on the contract. 

The results reached by the United States courts and those courts 
accepting the general capacity theory is fairly consistent with their 
conception of the nature of the corporation, and the scope of cor- 
porate power. The same can not be said of the majority of Ameri- 
can courts that have professed to accept the artificial legal entity 
theory, as well as the doctrine of special capacity. For they as a rule 
allow action upon ultra vires contracts where the plaintiff has per- 
formed. The reasoning is frequently based on the doctrine of un- 
just enrichment, but more frequently estoppel is suggested as the 
basis.” In some instances it is intimated that this estoppel depends 
on whether or not the defendant will have an advantage if relief is 
denied. It is difficult to see how estoppel can meet the case, and thus 
enforce a contract that is beyond the power of the corporation to 
make. Unjust enrichment is intelligible, but an enforcement of the 
contract, is not, if the court has accepted the special capacity theory. 
Moreover, if estoppel is to be the basis, it would seem that it might 
logically be extended to executory contracts as well, unless estoppel 
means no more than unjust enrichment. The court is really giving 
equitable relief under the cover of an express contract. 





"Whitney Arms Co. v. Barlow, 63 N.Y. 62 


™Chapin v. Coal Co., 102 S.E. 291 

Miller v. Mu. Accident Ins. Co., 20 L.R.A. 765 

Mu. Life Ins. Co. v. Stephens, 214 N.Y. 488 

Blackwood v. Lansing Chamber of Commerce, 144 N.W. 8238 
Uxrra Vines & Estopper, 43 Am. L. Rev. 81 
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The first case of ultra vires contracts in this state where private 
corporations were involved, came to the attention of the Wisconsin 
Supreme Court in 1856.” The plaintiff, a corporation organized to 
build a plank road from Milwaukee to Madison, guaranteed a loan 
made to the defendant, a corporation organized to build a plank road 
from Watertown to Madison, and received by way of security the 
notes of the defendant company, and a mortgage on its property. 
The defendant having defaulted, the plaintiff was compelled to pay 
and a bill was filed to recover on the defendant’s note and mort- 
gage. To this bill the defendant pleaded, that the plaintiff corpora- 
tion was not authorized by its charter to loan money, and secondly 
that the loan was not made in the usual or necessary course of busi- 
ness. The trial court overruled the plea and ordered the defendant 
to answer. The case came to the Supreme Court on an appeal from 
this ruling. The court sustained the trial court, for reasons not per- 
tinent to our inquiry. The same case again came before the court two 
years later” the defendants having demurred to the bill on the 
ground that the bill on the face showed that the plaintiff did not 
have authority to make the loan. The demurrer was overruled be- 
low, and the appeal is from that ruling. The arguments in the case 
go largely to the question of power, the plaintiffs contending that 
since the defendant’s proposed road was so nearly identical in route 
with the one the plaintiffs were authorized to build that the power 
to make the guaranty for such a purpose was fairly to be inferred 
from the general powers given to build their own road. The court 
denied this and pointed out that the bill does not allege that the 
route of the defendant’s proposed road extended to Madison. As 
the plaintiffs did not contend that a corporation could enforce a 
contract which it was not authorized to make by its charter, the court 
does not discuss the question but refers to a number of cases in- 
cluding Dartmouth College v. Woodward,** as authority for that 
proposition. To the argument that since the defendants have had the 
money for which the mortgage was given, for a lawful purpose, it 
is inequitable and fraudulent for the defendants now to set up the 
ultra vires character of the plaintiff’s act; that court replied, “We 
do not think this view of the matter changes the legal rights of the 





"The Madison, Watertown and Milwaukee Plank Road Co. v. The Watertown & 
Portland Plank Road Co., 5 Wis. 173 

"Madison, etc. Plank Road Co. v. Watertown, etc. Plank Road Co., 7 Wis. 59 

©See Note 8 ‘, 
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parties. The plaintiff was, of course, aware of the extent of its 
own power... . The payment of the money under such circumstances 
by the plaintiff was a payment in their own wrong for which they 
can not charge the defendants.” 

The plaintiff also relied on the fact that the contract was executed 
and as it was not illegal, but at least only unauthorized by the char- 
ter, the court should not interfere to set it aside after the defendants 
had reaped all its benefits, although perhaps it could not be enforced. 
The court replied: “We can not view the matter in this light. The 
contract, as far as it is relied on for the purpose of affecting the 
plaintiffs, is not executed but executory merely. It is the foundation 
of the first action. The complainants seek to recover upon it, and 
upon it alone.” 

The decision does not cover broad ground. Having determined 
that the guaranty was beyond the corporate power, it assumed with- 
out discussion that it was void. Neither does the court intimate 
that any quasi-contractural relief is possible. 

In Rock River Bank v. Sherwood® the question was presented 
whether or not the plaintiff who had contracted for a larger rate 
of interest than was allowed under the charter could recover on the 
note as against the plea of ultra vires. The court allowed recovery 
incidentally stating that all corporate contracts foreign to the ob- 
jects of the creation are void, citing the Madison etc. Plank Road Co. 
v. Watertown etc. Plank Road Co.” as authority. The instant case 
is distinguished on the ground that loaning money was within the 
purpose of plaintiff company. The fact that the interest reserved is 
not authorized presents a case of usury, but will not defeat the 
loan. The court quotes with approval at length from Mr. Justice 
McLean at circuit” in which the court makes an excellent state- 
ment of the general capacity theory. 

The question next came before the court in Farmers & Millers 
Bank v Detroit & Mil. Ry. Co.” in which the bank was suing the 
railway company for the negligent transportation of flour. At the 
trial the defendant objected to introduction of evidence by plain- 
tiff on the ground that the latter had no power to make the contract, 
and no power to be a dealer or shipper of flour. Plaintiff was non- 





%10 Wis. 230 
*Notes 30, 31 
*3McLean 587, 611 
17 Wis. 372 
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suited. In the course of an interesting opinion reversing the trial 
court, Chief Justice Dixon said: “It is well settled that corporations 
may err; that they have the capacity to do wrong, and may do so 
by overstepping the limits placed by law to their powers. They may 
violate their charters; and when they do so, their acts are illegal, 
but not necessarily void. Citing Bissell v. Ry Co.,... If the plain- 
tiffs vendor, having received the price, can not question its title to the 
flour, it is difficult to perceive upon what principle the defendant is 
to be allowed to do so. Indeed it is difficult to perceive how the 
law is to distinguish between a corporation plaintiff and a natural 
person plaintiff in such circumstances. Both may have violated the 
law; both may have acquired the property fraudulently or illegally, 
and deserve punishment; but no one would say that it constituted a 
defense as against a natural person. Let the shareholders proceed 
by injunction, or the state by forfeiture, if they see fit; but it is 
not a matter which concerns strangers.” 

The court did not need to go further than to hold that an ultra 
vires sale is a good source of title, a view generally held, but it does 
adopt in vigorous and clear language the general capacity theory. 
The court also distinguishes the case from Madison etc. Plank Road 
Co. v. Watertown etc. Plank Road Co. on the ground that here the 
contract is executed, while in that case it was executory. 

The Court also as shown by the extract from the opinion quoted 
above, disapproved of the view advanced in preceding cases that 
ultra vires contracts are void, although the point was not involved in 
the particular case. 

The question of ultra vires did not come before the court again un- 
til 1875 in the widely quoted case of the Northwestern Packet Co. v. 
Shaw.*" The plaintiff, an Iowa corporation, chartered for the purpose 
of acting as a common carrier of persons and property, made a con- 
tract with the defendant to purchase 4000 bushels of wheat, to be de- 
livered to plaintiff’s barges from the defendant’s mill. The plaintiff 
paid $1000 on account. The defendant failed to deliver and the ac- 
tion was to recover the money paid on account and damages for 
breach of contract. At the trial, the court ruled that the plaintiff 
had no power to make the contract in suit, and under the direction 
of the court, judgment was entered for the defendant. On appeal, 
the court through Lyon, J. reversed the judgment. The court sus- 
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tained the lower court in its opinion that the plaintiff could not re- 
cover on the contract, since it was ultra vires, but held that the plain- 
tiff by amending his complaint so as to admit the invalidity of the 
contract, could recover the amount paid. The court said: “The 
cases have been carefully examined, and we think the rule may be 
fairly deduced from them, that when money has been paid upon an 
executory agreement, which is free from moral turpitude, and is not 
prohibited by positive law but which is invalid by reason of the legal 
incapacity of a party thereto, otherwise capable of contracting to en- 
ter into the particular agreement, or for want of compliance with 
some formal requirement of the law (as that the contract shall be 
in writing and the like) the money so paid, may while the agree- 
ment remains executory, be recovered back by the party paying it in 
an action for money had and received. .. . A contract to buy wheat is 
an innocent one; no statute has prohibited it; and this particular 
agreement is invalid only because of the accident, that the purchaser 
is a corporation instead of a natural person, and happens to lack au- 
thority to make this particular contract.” 

It will be observed that the court in the extract just quoted does 
not say that the corporation lacks power. It speaks only of the lack of 
authority, and therefore it does not necessarily disagree with the 
views of Chief Justice Dixon in Farmers’ & Miller’s Bank v. Detroit 
& Mil. Ry. Co2* In response to the argument of counsel that the de- 
cision of the court in Madison, etc. Plank Road Co. v. Watertown 
Plank Rd. Co.** is fatal to the plaintiff’s recovery in this case, said: 
“It was as Chief Justice Whiton said in the opinion, an action 
founded on the agreement and the agreement alone. The contract 
failing, the action failed as a matter of course. In strict obedience 
to the authority of that decision we hold in this case that so far as 
the action is founded on the void agreement, it can not be maintained. 
Had that been simply an action to recover the amount paid by the 
plaintiff for the use of the defendant, it might have been decided 
differently.” This indicates an adherence to the doctrine accepted 
by the court prior to Farmers’ & Miller's Bank v. Detroit & Mil. 
Ry. Co.” 
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The case has been widely cited as authorty for the doctrine ad- 
vanced in Central Transportation Co. v. Pullman Co.,° that a re- 
covery may be had in quasi-contract, notwithstanding the ultra vires 
character of the contract, if the defendant had been unjustly en- 
riched. 

The next case in which ultra vires was discussed does not strictly 
involve the doctrine of ultra vires,* since the loan made by the plain- 
tiff corporation was within its powers, but it was for a longer period 
and in a different form from that prescribed by the statute. The 
court distinguished the case from M. W. & M. Plank Rd. Co. v. 
W. & P. Plank Rd. Co., and the Northwestern Union Packet Co. v. 
Shaw* on the ground that in those cases “the corporations had no 
authority whatever tc enter into the contracts which they were seek- 
ing to enforce. They were not therefore cases of mere excess of 
power to make the contracts.” The court refers to and adopts the 
rule laid down by the court in Rock River Bank v. Sherwood.“ 

Not until twenty years later did the court have occasion to con- 
sider the doctrine again, when the well-known and much cited case of 
Farwell & Co. v. Wolfe* was decided. The plaintiff corporation 
brought an action to recover damages for an alleged conspiracy to 
defraud. In addition to its own claims, the corporation bought 
up the claims of other persons, who were defrauded in the same 
general conspiracy and recovered a judgment for the full amount. 
On appeal among other grounds, it was urged that the plaintiff cor- 
poration was organized for the purpose of carrying on a general 
dry goods bussiness, and therefore it did not possess the power to 
acquire, by assignment, claims for damages in no way connected 
with its own affairs, growing out of the alleged conspiracy to de- 
fraud. 

It did not appear that such acquired claims were in any way neces- 
sary to the preservation or enforcement of the plaintiff’s original 
claim, or that such purchase was to affect in any way the purposes 
of its organization, proof of which would have brought the transac- 
tion within the corporation’s implied powers. Judge Marshall, 
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presenting the opinion for the court, said: “A corporation has 
only such powers as its organic act, charter, or articles of asso- 
ciation confer. This is elementary but it includes such powers 
as are reasonably necessary to affect all the general purposes of 
the corporate creation, though not particularly specified in its char- 
ter, unless prohibited thereby, or by some law of the state.” From 
the foregoing, without further discussion, we must hold that the 
plaintiff had no authority to acquire by purchase the various 
claims for damages on which recovery was had. But it by no means 
follows that its want of power can be taken advantage of by the 
defendants in this action. Formerly want of corporate power was 
an effective weapon, both for defense and attack in the hands of 
private parties; but, without any change whatever, respecting the 
general doctrine of ultra vires as applied to the acts of corpora- 
tions acting outside the purposes of their creation, there has been a 
gradual development in the direction of holding that none but a per- 
son directly interested in the corporation, or the state, can question 
authority.” The cases cited by the court to sustain this doctrine do 
not warrant so broad a statement. They are, without exception, cases 
involving titles either acquired and held by the corporation as a result 
of ultra vires transaction or where the title is challenged because it 
had at one time been in corporate title. The principle is generally 
and firmly held that the policy of the law with respect to security and 
certainly of titles overrides any possible policy with respect to ultra 
vires. 

It is to be noted that the court ignores its own earlier decisions on 
the subject. The very broad scope of the doctrine announced is 
narrowed in a later part of the opinion when the court says: “If the 
position that the principle under discussion is now in most jurisdic- 
tions recognized as one of general application, except in respect to 
contracts wholly executory, required further support, resort might 
be had to many other adjudications of the highest respectability, 
though authorities there are, which still adhere to the old rule that a 
corporate act in excess of its power, either because outside of the 
purposes of the corporation or because prohibited by statute, is ultra 
vires and can not be enforced in any action in any court of justice, 
without regard to whether such act be challenged by the public or by 
a private person. Such authorities are exceptional.” 

The court’s statement as to the state of the authorities is subject 
to challenge. It is safe to say that at the time of this decision, no 














———¢ 





DOCTRINE OF ULTRA VIRES 145 


American case had laid down any such broad rule as here announced 
with the exception of cases where the ultra vires contract was fully 
executed or involved titles, the latter being the type of case cited 
by the court to sustain its doctrine. The prior decisions of the 
court to not sustain it and the court makes no reference to them. 
The decision itself might be sustained on the reasoning of Farmers’ 
& Miller’s Bank v. Detroit & Mil. Ry. Co.“ where the court allowed 
a recovery from the defendant for the negligent carriage of flour 
which the plaintiff corporation had acquired by an ultra vires pur- 
chase, the court holding that title can be acquired by an ultra vires 
transaction, and that the question of ultra vires was collateral to the 
issue in that case. All the other decisions involving the point held 
that ultra vires contracts are void with no relief for the injured 
party until the quasi-contractual remedy was recognized in N. W. 
Packet Co. v. Shaw." 

The rule announced has the merit of simplicity to recommend it. 
It permits the court to escape the perplexities involved in consider- 
ing the nature of a corporation, the difference between authority and 
power which the court uses here indiscriminately and the different 
results depending on whether the contract is executory, partly exe- 
cuted, or fully executed. 


The same volume of the reports contains two other cases where 
the doctrine of ultra vires is discussed. In Hubbard v. Haley* 
the suit was on promissory notes given by defendant to the plaintiff 
in payment for stock in the Manitowoc Mfg. Co., a corporation of 
which defendant was president. The agreement provided that the 
notes were to be paid in goods manufactured by the Manitowoc 
Mfg. Co. The latter company guaranteed the delivery of the goods 
which were to be paid for by the defendant. The court on appeal, in 
an opinion by Marshall, J. held the question of whether or not the 
guaranty by the Manitowoc Mfg. Co. was ultra vires was immaterial 
“because the doctrine applies that neither the corporation nor any 
private person for it or on his own behalf can defend successfully 
on that ground.” The court then announces the doctrine of Farzwell 
& Co. v. Wolfe* as decisive on this point. In restating the doctrine of 
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that case, the court displays a caution not shown in the original opin- 
ion when it says: “except in particular cases, of which this is not 
one, neither party to the contract can invoke the doctrine of ultra 
vires to avoid it, but the sole remedy is a proceeding to punish the 
corporation by ousting it from its corporate franchise, and the sole 
responsibility of applying such a remedy is vested in the sovereignty 
against which the offense is committed.” 

No hint is given of the possible “particular cases” that constitute 
a limitation on the rule. Nor do we find any such limitations in the 
case in which the doctrine was originally advanced. 

The force of the statement here is weakened by the likelihood that 
if the question of the corporation’s power had been considered, it 
would have been sustained as intra vires. 

In McElroy v. Minn. Percheron Horse Co.” an action to recover 
commission for the services of plaintiff in effecting an exchange of 
real estate owned by the defendant corporation in Minnesota for 
certain Chicago real estate. The defendant was authorized to deal in 
real estate, and the contract was made on its behalf by its president. 
The plaintiff was non-suited below. The decision was reversed on 
appeal. Marshall, J. in the course of his opinion, while he finds 
the contract to be intra vires, again refers with approval to Farwell 
& Co. v. Wolfe", saying even if ultra vires, the plaintiff could recover 
on the principle of that case. 


Zinc Carbonate Co. v. Bank of Shullsburg” was a case involving 
the question whether or not a corporation, and particularly a bank- 
ing corporation could properly be made a party defendant with others 
in a proceeding for fraudulent conspiracy to defraud the plaintiff 
corporation. The defendant bank demurred to the complaint on a 
number of grounds among which was the improper joinder of the 
defendant, as the act charged was beyond the power of a corpora- 
tion to commit. The demurrer was sustained below, but reversed on 
appeal. The court by Marshall, again reiterates the views of the court 
on the subject of ultra vires as presented in Farwell v. Wolfe.® 
It is not clear whether or not the demurrer was sustained be- 
low, because of the u/tra vires character of the act complained of, 
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or because the court accepted the validity of at least three other ob- 
jections urged to the complaint. The extended discussion of the 
court on its doctrine of ultra vires, while in the main a reiteration 
of previous views, contains some observations that throw some addi- 
tional light on the court’s view of corporations and this doctrine in 
particular. After speaking of the effective weapon of ultra vires 
to keep corporations in order, the court says, “but to place that 
power in the hands of the corporation or of a private individual to 
be used by it, or by him as a means of obtaining or retaining some- 
thing of value which belongs to another would turn an instrument in- 
tended to effect justice between the state and the corporation into 
one of fraud between the latter and innocent parties. Such is the 
modern doctrine evolved and settled in the progress of events reach- 
ing from the time when private corporations were few and the doc- 
trine of ultra vires invoked quite as freely as to public corporations, 
to a time when substantially all restrictions to the formation of such 
private bodies was removed, and they were authorized, commenced 
to exist great and small everywhere for the purpose of conducting 
all sorts of legitimate business.” The language quoted above at least 
hints at some further limitation of the doctrine which was first an- 
nounced by Judge Marshall. Why is this weapon taken away? Not be- 
cause ultra vires contracts stand on the footing of intra vires con- 
tracts but because to allow the defense will enable “either the cor- 
poration or a third person to obtain or retain something of value 
which belongs to another.” 

In substance then, the reason for taking away this weapon is to 
prevent unjust enrichment. If in the particular case no unjust 
enrichment appears, shall the weapon be retained? The opinion 
gives us no light on this. In a previous discussion™ purely execu- 
tory contracts were excluded from the sweep of this new doctrine. 

If unjust enrichment is the basis of the doctrine, the court had 
in the case of N. W. Packet Co. v. Shaw™ pointed out the way to pre- 
vent this injustice without depriving the parties of this “powerful 
weapon.” But this case was persistently ignored in the cases announc- 
ing the new or modern doctrine. The Zinc Carbonate Co. v. Bank 
of Shullsburg could rest as far as the necessities of the case go on 
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the thoroughly established tort liability of a corporation. Judge 
Marshall recognizes this when he says: “Counsel for the respondent 
(bank) freely admit that a corporation may be liable for a tortious 
act, and a co-conspirator in a scheme to commit fraud”. 

In the case of Bigelow v. C. B. & N. Ry. Co.” the question was 
raised as to the validity of the contract of a railway company to 
transport goods between two points, neither of which was on its 
lines, although most of the carriage would be. Such a contract would 
seem to be within the power of the company but the court says it 
is unnecessary to decide it, as the question can not be raised by the 
parties, under the doctrine of Farwell & Co. v. Wolfe." 

In Ledebuhr v. Wisconsin Trust Co.” the court through Marshall 
J. was dealing with a claimant for the proceeds of a policy issued by 
the Mutual Insurance Company, the decision turning on whether or 
not the certificate issued to the insured was authorized by its char- 
ter and by-laws. The court said “But if the charter itself required 
the beneficiary to be named in the certificate, then the rule applies, 
that the defense, of ultra vires can not be used to defeat a claim 
against a corporation unless the contract involved is wholly execu- 
tory, and there are no grounds of equitable estoppel in the way, 
or it is prohibited by statute or sound public policy.’ The reserva- 
tions thus indicated on the doctrine as first announced by Judge 
Marshall, are growing; not merely are executory contracts outside 
the pale, but contracts subject to equitable estoppel or sound public 
policy. The cases decided by the court prior to Farwell & Co. v. 
Wolfe” are referred to and disposed of in the following language: 
“This doctrine has become firmly established and early cases not 
wholly in harmony therewith must be considered to have been 
displaced by the later development of the law.” 

In Security National Bank v. St. Croix Power Co.” the plaintiff 
brought an action to foreclose a mechanics lien. It appears that 
the bank received from a sub-contractor an assignment of his contract 
as collateral security for a pre-existing loan, and on the sub-contract- 
or’s death had, with the consent of the contractor, taken over the sub- 
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contract and completed it. The court held that there was a complete 
novation and the bank was entitled to its lien. The question of the 
bank’s power to take over the contract was raised. In the opinion of 
the court by Justice Winslow, the court said, “The question is one of 
considerable difficulty, but in view of considerations to be stated we 
do not find it necessary to decide it. This court would unquestionably 
be bound to follow the holdings of the Supreme Court of the United 
States, as to the power of national banks—this is strictly a federal 
question—but upon the other hand upon the question of the effect or 
application of such holding, as a defense in a given case properly 
brought in the state court, this court may properly follow its own 
decisions, even when differing from the decisions of the federal 
courts. Such questions are not federal questions. This court by a 
series of decisions has held that when a corporation enters into 
business relations not authorized by its corporate grant of power, 
the doctrine of ultra vires can not be used by it or by the person 
with whom it assumed to deal as a means of defeating the obliga- 
tions assumed. The state alone can take advantage of the abuse,” 
citing the cases discussed above. 

Here again is an act of a corporation designed to secure the re- 
payment of money and prevent a loss which the courts will in general 
support. The federal courts have recognized this power in cases 
no stronger than the instant case, although the limits of such power 
have not been defined. 

In Eastman v. Parkinson™ the question was directed to the irregu- 
lar exercise of a conceded corporate power so the question of ultra 
vircs was not involved; the court, however, reiterates the doctrine of 
Farwell & Co. v. Wolfe.” and states it with the limitations first an- 
nounced in Ledebuhr v. Wis. Tel. Co.“ 

In Illinois Steel Co. v. Warras® ejectment was brought by the plain- 
tiff corporation to recover possession of certain lands. The ques- 
tion turned on the propriety of setting aside a stipulation on which a 
non-suit was based. It was argued that the non-suit was proper since 
the plaintiff corporation, chartered in Illinois, is not competent to 
acquire or own real estate, since the law of Illinois does not accord 
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such a corporation power to hold real estate beyond the needs of its 
general business. ‘Ihe court says in an opinior by Dodge, J. that 
“This contention might well be answered by the consideration that the 
defendant has not proved the law of Illinois and we can not take 
judicial notice that it differs from that of Wisconsin. But a more 
complete answer is that the inability of a corporation foreign or 
domestic to acquire title to any property cannot be raised by a 
stranger claiming the property, unless perhaps such inability arises 
from express statutory prohibition. Such merely ultra vires acts 
can be questioned only by persons directly interested in the cor- 
poration or by the state whose charter or franchise are exceeded or 
abused.” Here again we have a question on which the courts are 
in general unanimous, since it involves a question of title, the con- 
troversy not being between the parties to the conveyance. In con- 
sequence the doctrine laid down is not necessarily involved. 

Ultra vires is again discussed in Kanneberg v. Evangelical Creed 
Congregation™ The suit was brought to recover from the corporation 
for professional services rendered by the plaintiff, an attorney at 
law. The majority of the corporation proposed an application of cor- 
porate funds to a purpose which the minority objected to as ultra 
vires. 

In the litigation to determine the matter of power, the majority 
authorized the employment of the plaintiff to sustain the conten- 
tion of the majority. The case was decided in favor of the minority, 
and the question is therefore presented in the present suit, whether 
counsel employed to defend a contention made in good faith by the 
majority in control of a corporation can recover against the corpora- 
tion for professional services in the event that the majority view is 
not sustained. The majority of the court in an opinion by Justice 
Marshall allowed a recovery. The decision would seem to be sound, 
and not at all dependent on any question of ultra vires; the opinion, 
however, adverts to the ultra vires doctrine of the court as set out 
in the cases previously discussed. The court says, “it seems plain- 
tiffs are entitled to recover as counsel contend, even if the contract 
of employment be ultra vires. There was no bad faith at any point. 
The contract was fully executed, respondent receiving the services 
as stated. In such circumstances a corporation can not successfully 
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plead ultra vires to avoid performance on its part..... We are at 
a loss to see why the facts of this case do not fall clearly within the 
doctrine stated. It is based on equitable estoppel. The idea is that 
as between the aggregate stockholders of a corporation and a per- 
son under contract with the organization, acting by its officers re- 
gularly chosen and held out to the world as having authority to rep- 
resent it, the stockholders through the corporation should lose rather 
than such person. The thought should not be indulged in that such 
equitable rule is based on the circumstances of the corporation being 
enriched at the expense of the person dealing with it in good faith. 
It is the loss which such a person would otherwise suffer that ren- 
ders the rule active. It applies to prevent such loss even though the 
services to the corporation prove to have been to its disadvantage.” 

The opinion then goes on to discuss the advantages of “the new 
rule” as compared with “the ancient rule.” Are the views above 
quoted to be taken as a further qualification or explanation of the 
doctrine of ultra vires previously announced, or should they be 
confined to the facts of the particular case? When one remembers 
the tendency of this judge to go somewhat widely into questions of 
law in his opinions, we may reasonably assume the former. If 
equitable estoppel means estoppel in pais, the view is open to criti- 
cism as the situation involved in this case does not contain the ele- 
ments of such an estoppel. The representation is a representation 
of power. Even if a representation of law, relied upon by the other 
party could be the basis of an estoppel, it fails here, since the at- 
torney had knowledge, actual probably, constructive at any rate, 
as to the scope of the charter powers, and the same criticism of the 
use of estoppel in the particular case would serve to condemn the 
use of the doctrine generally. 

The majority would be on more solid ground if it rested its opin- 
ion entirely on the proposition that a majority of a corporation are 
entitled, when acting in good faith, to employ counsel to defend 
their interpretation of corporate power, and that authority is in 
no wise dependent on the outcome of the litigation. The dissenting 
opinion of Judge Timlin deals with the case on this basis, but reaches 
the conclusion that plaintiff should not recover. His assumption 
that counsel was employed to effect a wrongful act, leads to his 
conclusion of non liability. On the question of ultra vires dis- 
cussed in the majority opinion, he says, “I do not think the law 
cited with reference to ultra vires contracts, and the disability of the 
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corporation to repudiate the same, has any relevancy to the ques- 
tions here presented.” 

In Fillbach v. First National Bank” the Court by Justice Esch- 
weiler held the defendant bank liable for loss occasioned the plaintiff 
by mistake of defendant’s cashier in drawing a mortgage for the 
plaintiff, which the court finds was done as agent of the defendant. 
To the further objection that as the act was ultra vires of the de- 
fendant bank, it is not liable; the court ruled that the doctrine of 
Farwell & Co. v. Wolfe* applied and the defense could not be in- 
terposed. 

The last case examined in which the court considered the doctrine 
of ultra vires was the case of American Express Co. v. Citizens State 
Bank. The opinion is by Justice Jones. The suit was against the de- 
fendant bank on an acceptance of a time draft. The court finds that 
the acceptance was beyond the power of the bank, and addresses itself 
to the question of whether or not under the decisions, the defendant 
corporation can plead ultra vires. The court says, “It is sometimes 
said that the defense should not succeed, where it would result in 
wrong and injustice. It has sometimes been intimated that by rea- 
son of the trend of the decisions, the doctrine of ultra vires as ap- 
plied to private corporations has practically disappeared. The deci- 
sions of this court undoubtedly show that within this jurisdiction the 
rigor of the old rule has been much relaxed... .. It will be found, 
however, on examination of the Wisconsin cases on this subject 
that in nearly every case, if not in every case, there was some 
element of benefit to the corporation urging the defense, and the 
same will be found to be true in the large number of cases which 
might be cited from other jurisdictions in which the defense of ultra 
vires has been denied, and in some of which very broad general 
language is used, which might be quoted as tending to show that 
there is no such defense as ultra vires. It is so well settled that in 
general, a corporation can not commit the rank injustice of enrich- 
ing itself by retaining the fruits of a contract and then repudiating 
it, that it is hardly necessary to cite authorities on the subject.” 
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It will be recalled that in Kannenberg v. Evan. Creed Cong.," Jus- 
tice Marshall, speaking for the majority of the court, stated that the 
doctrine was based on equitable estoppel, and not on unjust enrich- 
ment. 

Touching on the point of estoppel, Justice Jones says, “The ques- 
tion whether a corporation should be estopped to plead ultra vires 
is not purely one of law, but may depend on various circumstances. 
The nature of the corporate business, and the nature of the trans- 
action involved may be material. It may be important to consider 
whether the corporation has been benefited by the contract in ques- 
tion and whether it has been fully executed or remains executory.” 

The court finds that the defendant corporation has not been bene- 
fited, and may plead that the acceptance was ultra vires. 

It is obvious that this case seriously modifies the doctrine first 
advanced by Judge Marshall in Farwell & Co. v. Wolfe” and the 
series of decisions by the same judge that followed it. That doctrine 
took a position far in advance of the previous decisions in this state or 
elsewhere. It was, as the quotations and discussion show, gradually 
modified by its own author. According to the latest view of the 
court, ultra vires is a good defense unless the corporation asserting 
it has been so benefited at the expense of the other party as to make 
the defense inequitable. 

Is this but another way of saying that the basis of recovery is 
unjust enrichment? If it is, then the recovery should be on quasi- 
contract, and not on the ultra vires contract. Yet it is apparently 
the view of the court, that if you find unjust enrichment you shall 
deny the defense and allow a recovery on the contract, which may 
or may not be the measure of the unjust enrichment. The stage of 
performance of the contract is also important. To so state is to add 
another element, a subordinated one, it is true, but to be considered in 
determining whether or not the defendant shall be estopped. One can 
not be sure whether the court is committed to the general capacity 
theory; it has expressed views both ways, and this decision does 
not necessarily adopt it. 

Although the cases prior to Farwell & Co. v. Wolfe” are cited in 
this decision, it is not clear that the court accepts the doctrine of 





Supra Note 66 
"Supra Note 45 
“Supra Notes 31, 33, 36, 45 











154 WISCONSIN LAW REVIEW 


those cases, that ultra vires contracts are void. The whole question 
of the status of such contracts is passed over in silence, but we may 
fairly assume that, inasmuch as the defense of ultra vires can not 
be interposed successfully to the contract if the party pleading it 
has been enriched, the court does not regard the contract as void. 

In conclusion it must be said that the Supreme Court of this 
state has not as yet developed a doctrine of ultra vires that is con- 
sistent with any one of the numerous theories that have been advanced 
by the courts and legal writers on this much vexed subject. 


H. S. RicHArps 
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IMPEACHMENT OF GOVERNOR AT SPECIAL SESSION 


The constitutions of all the states’ except Oregon’ provide for the 
impeachment, trial and removal of the principal state officer for 
official misconduct. Outside of New York and Nebraska, the 
charges are preferred by the lower house of the state legislature 
and are tried by the upper house. In New York,’ the articles of 
impeachment are submitted by the house and tried by a Court for the 
Trial of Impeachments, consisting of the state senators and the 
judges of the Court of Appeals. In Nebraska,* the house and senate, 
in joint session, exercise the power of impeachment, and the trial 
is carried on before the Supreme Court. 

The lower house, in this connection, occupies the position of a 
grand jury. In fact, it is expressly designated, in Maryland,’ Mas- 
sachusetts,° and New Hampshire,’ as the state’s “grand inquest.” “It 
investigates, hears witnesses, and determines whether or not there 
is sufficient ground to justify the presentment of charges. If so, it 
adopts appropriate articles and prefers them before the senate.” 
Moreover, during the trial before the senate, the house, through its 
managers, conducts the prosecution.’ 

The senate, on the other hand, acts as a court. In seventeen 
states,” including New York, the senate, when sitting for the trial 
of impeachments, is made a unit of the state judiciary, and called 





4Ale., VI, 139; VII; Ariz. Art. VIII, Pt. Il; Ark., XV; Cal., IV., 17-18; VI, 1; 
Colo., XIII; Conn., IX; Del., VI; Fla., Ill, 29; Ga., III, 5-6; Ida., V., 2-4; ILL, IV. 
24; Ind., oe 7; Ia., II, 19-20; Kan., II, 27-28; Ky., 66-68; 109; La., 217-219; 
Me., Art Pt. I, sec 8; Pt. II, sec. 7; Md., III, 24, 26; Mass., Pt. I, Ch. I, Sec. 3; 
Par. 6; Pt. Sin, Ch. I, Sec. 2, Par. 8; Sec. 3, Par. 6; Mich., IX; Minn., IV, 14; XI; 
Miss., IV, 49-53; Mo., VII, Mont., V, 16-18; VIII, I; Neb., III, 14; Nev., VII; N. 
H., Pt. Il, Art. XVI, XXVII; N. J VI, 1,3; N. M., IV, 35-36; VI. I; N. Y., III, 6; 
VI, 13; N. C., IV, 2-4; N. D., XIV; Ohio, II, 23; Okla., VII, I; VIII; Pa., VI; R. 
I, XI; S. C., XV; S. D., XVI; Tenn., V; Tex., XV; Utah, VI, 17-21; VIII, 1; Vt., 
Ch. Il, 53-54; Va., V, 54; Wash., V; W. Va., IV, 9; Wis. VII, 1; Wyo., III, 17-19; 
Vv. 1. 

‘VII, 6. Instead, the constitution of Oregon provides for a criminal prosecution, 
in which the judgment may include removal from office. 

*See note 1. 

“See note 1. Cf. State v. Hastings, 37 Neb. 96, 55 N. W. 774 (1896). 

5¢See note 1. 

*Coke, C. J., in Ferguson v. Maddox, —— ex. ——, 263 S. W. 888, 890 (1924). 

®°Cf. State v. Leese, 37 Neb. 92, 55 N. W. 798 (1893). 

See the references given in note 1, to the constitutions of Ala., Cal., Ida. Ky., 
Mass., Mont., N. H., N. J.. N. M. N. Ya. N. C, Okla, Tex,, Utah, 
W. Va., Wis., and Wyo. 
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either the Court for the Trial of Impeachments or the High Court 
of Impeachments. Upon the trial of the governor, the lieutenant 
governor, in four states,” is ineligible to sit as a member of the 
court. Instead, the chief justice of the supreme court, in all of the 
states except fourteen,” is required to preside over the senate on 
such occasions. Outside of Idaho and North Carolina, the senators, 
in impeachment proceedings, are required to take an oath to do jus- 
tice according to the law and the evidence. The final action of the 
senate is uniformly referred to by the constitutions in terms of a 
judgment, whether it provides for removal only,” or for removal and 
disqualification to hold other offices. “Obviously, a body authorized 
to sit as a ‘court to try’ charges preferred before it, that is, to hear 
the evidence and declare the law and to render ‘judgment,’ possesses 
judicial power, and in its exercise acts as a court. The senate, sit- 
ting in an impeachment trial, is just as truly a court as is this court. 
[The Supreme Court of Texas]. Its jurisdiction is very limited, 
but such as it has is of the highest. It is original, exclusive and final. 
Within the scope of its constitutional authority, no one can gainsay 
its judgment.” 

In view of these considerations, has the house the power to im- 
peach, and the senate the power to try the governor at a special ses- 
sion convened by him for a purpose distinct from that of his own 
impeachment? The appropriate constitutional limitations must first 
be examined. 

In twenty-one states,” there seem to be no limitations upon legis- 
lative power at special sessions, except, of course, those applicable 
at regular sessions as well. In these states, the two houses have the 
same powers at special sessions, as they have at regular sessions,” 





4See the references given in note 1, to the constitutions of N. Y., N. D., S. D., 
and Wis. 

“These states are Cal., Ia., Kan., Ky., Me., Md., Mass., Minn., N. J., Ohio, 
Pa., Vt., Va., and Wis. 

No penalty seems to be prescribed in Md. In Ind., Mich., Okla., R. I., and S. 
C., the judgment may not extend farther than removal from office. This, however, 
is without prejudice to appropriate criminal prosecutions. 

4Coke, C. J., in Ferguson v. Maddoz, note 8. 

*These states are Conn., Del., Ind., Ia., Kan., Me., Md., Mass., Minn., N. H., 


N. J. N.C. N.D. Ore, R. 1, S.C. S.D., Vt, Va. Wash. and Wyo. 


Some of these states, however, limit the duration of special sessions. 

“Woessner v. Bullock, 176 Ind. 1666, 93 N. E. 1057 (1911); Morford v. Unger 
8 Ia. 82 (1859); State v. Majors, 16 Kan. 440 (1876) - Farrelly v. Cole, 60 Kan. 
356, 44 L. R. A. 464, 56 Pac. 492 (1899); State v. Fair, 35 Wash. 127, 162 Am. 
St. Rep. 897, 76 Pac. 731 (1904). 
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including, presumably, those incident to impeachment. The same may 
be said of those special sessions in Virginia” and West Virginia,” 
which the governor is required to convene upon demand of a certain 
membership of the legislature. No limitations are imposed upon 
the powers of extra sessions summoned in this manner. 

In twenty-seven of the states,” however, the constitutions restrict 
the powers of the state legislature, when assembled in special ses- 
sion, to the program submitted by the governor. “Impeachments .. . 
of state officers,” however, are expressly excepted from this limita- 
tion in Mississippi,” and the limitations are only conditionally opera- 
tive in three other states. Thus, action on other subjects is per- 
mitted in Alabama and Florida," when taken by a vote of two-thirds 
of each house. And in Arkansas,” additional topics may be considered, 
after the governor’s recommendations have been disposed of, by a 
vote of two-thirds of the members elected to both houses. There is 
no reason to believe that the impeachment and trial of the governor 
could not be undertaken after these procedural obstacles had been 
overcome. 

From the point of view of inclusiveness, the statements of the 
extent of the limitations imposed upon the powers of special ses- 
sions in the twenty-seven states just referred to, may be divided into 
four groups: (1) The narrowest, in terms, is that found in the con- 
stitutions of ten states,” providing either that the legislature shall 
have no power to legislate or that no laws or legislation shall be 
enacted, except upon the matters embraced within the governor’s 
call. (2) Four provisions” declare that no legislative business, other 
than that submitted by the governor, shall be entered upon or trans- 
acted. (3) The word legislative is omitted from this provision in 
eight states.” (4) The broadest clause is that found in five states,” 





wv, 73. 

VI, 19. 

*Ala., IV, 76; Ariz., IV, 2 (3); Ark., VI, 19; Cal, V, 9; Colo., IV, 9; Fla. 
IV, 8; Ga., V, 1 (13); Ida., IV, 9; IIL, V, 8; Ky., 80; La., 75; Mich., V, 22; 
Miss., V, 121; Mo., IV, 55; Mont., VII, 11; Neb., V, 8; N. M., IV, 6; N. Y¥. 
IV, 4; Nev., V, 9; Ohio, III, 8; Okla., VI, 7; Pa., IV, 12; Tenn. III, 9; 
Tex., III, 40; Utah, VII, 6; W. Va., VII, 7; Wis., IV, 11. 

%212See note 19. 

*Ala., Ariz., Cal., Ga., Ida., La., Mich., Mont., Pa., and Tex. See note 19. 

*“Fla., Nev., Tenn., Utah. See note 19. 

*Ark., Colo., Ill., Neb., N. M., Ohio, W. Va., and Wis. See note 19. 

*Ky., Miss., Mo., N. Y., and Okla. See note 19. 
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stating that no other subjects than those mentioned by the governor 
shall be considered or acted upon. 

The nature and significance of the impeachment process, how- 
ever, have been strong enough to render these limitations inapplicable, 
irrespective of textual differences. Thus, under a limitation of the 
first group just mentioned, Governor James E. Ferguson, of Texas, 
was successfully impeached in 1917 at a special session called by 
him for the consideration of university appropriations.” The trial 
by the senate, however, together with the consequent judgment of 
removal and disqualification, were had at another and immediately 
following special session convened expressly for that purpose by 
the officer acting as governor during Mr. Ferguson’s suspension. 
Under a limitation of the second type, it was assumed that Governor 
Harrison Reed, of Florida, but for the failure to obtain a quorum in 
the senate, would have been validly impeached in 1868, at a special 
session assembled for action on other matters.” Both Governor 
William Sulzer,” of New York, in 1913, and Governor John C. 
Walton,” of Oklahoma, in 1923, were effectively impeached, tried 
and removed, under the broad limitations found in the fourth group, 
at special sessions summoned for purposes altogether distinct from 
that of impeachment. 

Instead, with the exception of a dubious California decision in 
1900 that the clause “shall have no power to legislate” prohibited 
the legislature from submitting to popular vote a proposed state con- 
stitutional amendment,” these limitations have been confined to the 
exercise by the legislature of its routine lawmaking function.” This 





"Ferguson v. Maddoz, note 8. 

*%Matter of Executive Communication, 12 Fla. 653 (1868). 

"People v. Hayes, 82 Misc. Rep. (N.Y¥.) 165, 143 N. Y. S. 325, 163 App. Div. 
(N. Y.) 725, 149 N. Y. S. 250, 212 N. Y. 603, 106 N. E. 1041 (1913); Opinion of 
Presiding Judge E. M. Cullen, 1 Sulzer Impeachment Proceedings, 219-222 (1913). 

"See State v. Chambers, 96 Okla. 78, 220 Pac. 890 (1923); Walton v. Oklahoma, 
263 U. S. 721, 44 Sup. Ct., 230 (1924); Walton v. Disney, 265 U. S. 487, 44 Sup. 
Ct. 628 (1924). 

"People v. Curry, 130 Cal. 82, 62 Pac. 516 (1900). This view seems questionable, 
not only because, as the court admitted, the governor has no responsibility for 
constitutional amendments, and no veto power, but also because of the nature of 
the submission function as compared with that of statute lawmaking. In connec- 
tion with submitted constitutional amendments, the actual enacting of the new 
provisions is done by the people themselves. Compare, State v. American Sugar 
Refining Co., 137 La. 407, 68 So. 742 (1915). See also, Report Attorney General, 
Illinois, 1912, p. 83. and People v. Blanding, 62 Cal. 333 (1883). 

"See M. T. Van Hecke, Lecistative Power at SPecIAL SESSIONS, 9 CorNn., L. Q. 
447 (1924). 
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result flows naturally from the text of the first two groups of limi- 
tations. The injunctions: shall have no power to legislate, no laws 
or legislation shall be enacted, or no legislative business shall be 
transacted, do not purport to deal with the various non-legislative 
activities of the legislature. But a construction might logically have 
been placed upon the text of the last two groups that would have 
precluded any activity whatsoever, unless authorized by the gover- 
nor. The words: no business shall be entered upon or transacted, or 
no other subjects shall be acted upon are not formally directed at 
the lawmaking function alone. In terms, they are all inclusive. 
Placing the precise language against the whole textual and histori- 
cal background, however, the result reached is wholly justified. All 
of these limitations are addressed to the bi-cameral legislative agency 
functioning as a whole and in conjunction with the executive. They 
presuppose the existence of a proper occasion for the exercise of an 
executive initiative and responsibility, during the period between 
regular legislative sessions. But the house and senate, in con- 
nection with impeachment proceedings, act independently of each 
other and of the governor. Their activities are not dependent upon or 
subject to the executive’s initiative, approval or veto. Instead, 


_ the initiative is expressly vested in the lower house, and the final 


responsibility in the senate. Moreover, the extreme improbability 
that any governor would make such a recommendation concerning 
himself, coupled with the definite likelihood that a governor might 
furnish grounds for impeachment and removal in the interval be- 
tween regular legislative sessions, render it inconceivable that the 
power to impeach the governor at a special session should be con- 
tingent upon his submission of that subject matter. 

It is believed, therefore, that once a special legislative session. has 
been assembled pursuant to the governor’s call, its power to impeach 
and try the state’s chief executive is clear. And this, whether in one 
of those states having no limitations upon the powers of special 
sessions, or in one of those states where legislative activity at special 
sessions is either generally or conditionally restricted to the governor’s 
program, but where the same considerations and policies that led the 
constitutional framers in Mississippi to exempt impeachments have 
caused the courts to construe these restrictions as inapplicable to 
impeachments. 


A more difficult problem is that of the power of the house and 
senate, in the absence of a call from the governor, to assemble them- 
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selves in special session for the impeachment and trial of that officer. 
Again, the constitutional material must first be examined. 

At the outset, it should be made clear that none of the constitu- 
tional provisions dealing with impeachment processes prescribe the 
time during which these processes are to be carried on. 

Aside from provisions in Connecticut,” Massachusets,“ and New 
Hampshire,” authorizing the legislature to meet at such times, other 
than regular sessions, as it may judge necessary, the state constitu- 
tions provide but one device for the assembling of a special session, 
namely, a call from the governor. And, except for provisions in 
Virginia and West Virginia,” requiring the governor to convene a 
special session when demanded by a certain portion of the member- 
ship of both houses, the governor is made the sole judge of the neces- 
sity for a special session.” Moreover, in some twenty states,” the 
legislature is expressly prohibited from meeting between the times 
stated in the constitution for the assembling of the regular sessions, 
unless convened by the governor in extra-ordinary session. There is 
no such limitation in the other twenty-eight. 

Against this background, it is significant that Alabama has a pro- 
vision in her constitution,” and that Oklahoma in 1923 initiated a 
statute,” expressly authorizing the legislature to convene itself in 
special session for impeachment purposes, and providing a machinery 
therefor. 

It might seem that what the Connecticut, Massachusetts and New 
Hampshire constitutions contemplate is an adjourned session, for 
which provision has been made beforehand by resolution. Prior to 
the Revolution, British royal governors denied the power of the 





"]7I, 2. Even in these three states, however, the governor is empowered to call 
a special session of his own motion. 

“Pt. II, Ch. I, sec. 1, Par. 1; Tenth Art. of Amendment. See also Pt. II; Ch. 
II, Sec. 1, Par. 5. 

“Pt. II, Art. III. 

*See notes 17 and 18. 

“Farrelly v. Cole, State v. Fair, both note 16. See also State v. Howat, 107 
Kan. 423, 191 Pac. 585, 589 (1920). 

"Cal., IV, 2; V, 9; Colo, V, 7; IV, 9; Del, I, 4, II, 16; Ida, 
Il, 8; IV, 9; Ili, IV, 9; V, 8; Ia, UT, 2; %&IV, 11; Ma, 
ill, 14. If, 16; Mich. V, 13; VII, 6; Miss., IV, 386; V, 121; Mont., 
Vv, 6; VII, 11; Neb., Ill, 7; V, 8; Nev., IV, 2; V, 9; Pa, I, 4; IV, 12; 
Ss. D., I, 8; IV, 4; Tex., Il, 5; IV, 8; Va. IV, 46. V, 73; W. 
by VI, 18, 19; Wash., II, 12; III, 7; Wis., IV, 11; Wyo. Il, 7; 

> 4. 

VII, 173. 

“State Question No. 119, Initiative Petition No. 79, adopted October 2, 1923. 

















en, | re 











IMPEACHMENT OF GOVERNOR 161 


colonial legislatures to control their own meetings, and to hold ad- 
journed sessions of their own volition. It is probable that these pro- 
visions were inserted in the constitutions, upon the assumption of 
statehood, therefore, out of an excess of caution, to insure against a 
repetition of such assertions. And it will be noticed that in these 
same three constitutions, the governor is empowered, as in the other 
states, to call special sessions upon his own initiative. On the other 
hand, “the assembling of legislative bodies on their own motion was 
not regarded as unusual when the first state constitutions were 
framed. All during the interval between the Revolution and the 
establishment of regular state governments, the legislative bodies 
constituted practically the whole government and completely con- 
trolled their sessions. In the main, these temporary legislative bodies, 
usually called conventions or congresses, were composed of mem- 
bers of regular colonial legislatures assembled by their presiding 
officers or by certain of their members. For this reason, it is 
probable that the provisions in these earlier constitutions were in- 
tended to relate directly to the power of the legislature to assemble 
itself irrespective of the time to which it had adjourned, and irre- 
spective of the governor.’ 

While the Virginia and West Virginia constitutions, by their 
requirement that the governor summon the two houses in special 
session upon application of a certain portion of the membership, 
seem clearly to have been intended to permit the members to force 
a special session, it is probable that these provisions depend for 
enforcement solely upon the governor’s sense of responsibility to his 
constituents. That is to say, it is doubtful if an unwilling governor 
could be judicially compelled to comply with his constitutional duty, 
unless either the existing political situation or the extreme gravity 
of the governor’s alleged offense, at a time when talk of his im- 
peachment is current, should cause the court to overcome the pre- 
vailing reluctance to mandamus the state’s chief executive in con- 
nection with his political functions.” Practically, therefore, these 
provisions do not amount to much by way of enabling the legislature 
to summon itself in special session for impeachment purposes. 

Obviously, this could be done in Alabama by use of the consti- 
tutional machinery specifically provided for such cases. And, 





“Extract from letter from Mr. W. F. Dodd, of the Chicago Bar. 
“The auhorities are collected in 18 R. C. L., Mandamus, secs. 121, 1232. 
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assuming the validity® of the initiated statute of October 2, 1923, 
the same can be said of Oklahoma. 

The main problem, therefore, is whether the executive summons 
is the exclusive method of assembling the representatives and sena- 
tors in special impeachment session. In other words, are the grand 
jury and prosecution functions of the house and the judicial func- 
tions of the senate, in impeachment matters, confined to regular 
sessions and to special sessions summoned by the governor? 

Historically, this question would have been answered in the nega- 
tive. In the beginning of American state government, regular legisla- 
tive sessions were held annually, and the legislature exercised the 
bulk of the functions of government. That is to say, the prevailing 
political philosophy conceived of a representative assembly, chosen 
and meeting annually, as the chief protection of a free people. The 
doctrine of the separation of powers did not then mean that the 
three departments of government were co-ordinate. The executive 
following the experience under British colonial governors, had few 
powers, and was elected by the legislature for a short term of office. 
In contrast with the then prevalent idea of legislative supremacy, 
there was a general distrust of the potentialities of the governor’s 
office, and the impeachment provisions were inserted in the first state 
constitutions primarily as an additional legislative check upon the 
possibility of abuse of the executive power.“ When we add to these 
considerations the fact of which mention has been made, namely, 
that self-summoned legislative sessions were then regarded as not 





“This statute was not enacted by the legislature. Instead, it was presented by 
petition at a special election previously called for the submission of a number 
of constitutional amendments. It was enacted by an overwhelming majority. Most 
of the voters probably viewed it as another constitutional amendment. And this 
view was shared by the state supreme court. It was regarded by the election 
officers, however, as a statutory measure, and the sufficiency of the petition 
and notice was tested on that basis. The last clause in the impeachment article 
of the state constitution, therefore, that “the legislature shall pass such laws 
as are necessary for carrying into effect the provisions of this article,” does not 
help much. In any event, it is merely declaratory of a power the legislature 
would have had without this language. See State v. Chambers, note 30. And the 
power to prescribe a procedure to be followed in connection with future self- 
convened special sessions is predicated upon the power which would be used 
informally to assemble a present legislature into special session, namely, the 
power whose existence is now under consideration. Perhaps, however, the fact 
that the statute was submitted by petition and enacied by referendum might 
serve to lift it out of this limited statutory category and give it the sanction 
of approval by a reserved sovereignty exercised without restriction by the 
people themselves. See McAllister v. State, 96 Okla. 143, 221 Pac. 779 (1923). 

“See A. N. Holcombe, Stare GoveRNMENT, New York, 1919, pp. 342-343. 
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at all unusual, there is a definite historical basis for the view that 
the grand jury, prosecution, and judicial functions incident to im- 
peachment can be exercised at any time the public welfare requires 
them. 

The need for this view has been strengthened by three develop- 
ments in the history of state constitutions. (1) Today the gover- 
norship is in the ascendency, and the powers granted to that officer 
have been greatly increased and extended. This means greater op- 
portunities for executive wrongdoing. (2) The governor is no 
longer elected by the legislature for a short term. Instead, this 
specie of control has been turned over to the electorate, and the 
officer is given a much longer term. (3) Instead of annually re- 
curring regular sessions, with frequent opportunities for legislative 
checks, most states have biennial sessions, and one has quadrennial 
sessions. And it is important to notice that this state, Alabama, is 
the only one whose constitution sets up a machinery for self-con- 
vened special sessions for impeachment purposes. 


On the other hand, since the first quarter of the last century, 
the tendency of constitutional amendment and revision, in response 
to an increasing popular distrust of unrestricted legislative power, 
has been to hedge about and limit the activities of state legislative 
bodies, in matters of form, procedure and substance. Nor has this 
been confined to the lawmaking function alone. Notable illustrations 
of the elimination and curtailing of non-legislative functions are the 
abolition of the powers of the legislature to grant divorces and to 
make appointments to office. Moreover, today the executive, legis- 
lative and judicial departments are actually co-ordinate, at least in 
the sense that each receives its grant of power from a common con- 
stitutional source, and that, except for an appointive judiciary in some 
states, the incumbents of each department are elected by the people. 
It is entirely probable that this shift in the conception of the signi- 
ficance of the legislative department might result in the view that 
the legislative responsibility for the proper conduct of the executive 
office has been to a certain extent diminished, so much so that self- 
convened legislative sessions for impeachment purposes would be 
intolerable. And questions of governmental power are inevitably 
affected by considerations of governmental policy. Therefore, in 
spite of the fact that nowhere is any time limitation expressed in 
connection with constitutional impeachment provisions, an adverse 
judicial instinct would look far for “implied” limitations restrict- 
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ing the impeachment process to regular and governor-summoned 
special sessions. 

The provisions previously noted in some twenty states, prohibit- 
ing the legislature from meeting between the times stated in the 
constitution for the assembling of regular sessions, unless called in 
special session by the governor, need not necessarily block self- 
convened impeachment special sessions. For, as indicated in the first 
part of this paper, it is not the “legislature,” operating as a bi- 
cameral, lawmaking unit in conjunction with the state executive, 
that handles impeachment matters, but the house and senate acting 
independently of each other and of the governor. 

Similarly, while it has sometimes been said“ that after a sine die 
adjournment, the legislature is dead until the next regular session, 
unless called to life in special session by the governor, here again, 
the court has thought of the legislature in the sense just mentioned, 
and not in the sense of the distinct bodies upon which are imposed 
the impeachment functions. 

That a governor might give cause for impeachment between re- 
gular sessions is obvious. Indeed, the record of recent American 
public life has too often carried the story of a state executive who 
has violated his trust. In this connection, the constitutional pro- 
visions for the immediate suspension of an impeached officer pend- 
ing the outcome of the trial before the senate might be resorted to 
as a basis for showing the existence of a policy against the contin- 
uance in office of an accused public servant, until definitely cleared. 
That is to say, these provisions might indicate an imperative need 
for the quick determination of the truth of any alleged grounds for 
impeachment, without the necessity of waiting for the next regular 
session of the legislature. There is a difference, however, between 
the status of an officer formally charged in articles of impeach- 
ment, based upon investigation, with an offense serious enough to 
warrant removal and disqualification, and the status of an officer 
against whom it is merely alleged such charges might be filed. As- 
suming, however, the likelihood of an evil that needs a remedy, and 





*E. G. Fergus v. Russell, 270 Ill. 304, 110 N. E. 130, 146 (1915). Here the court 
was discussing the status of a legislative interim investigating committee ap- 
pointed by resolution. See State v. Childers, 90 Okla. 11, 215 Pac. 773 (1923). 
Compare these two cases with those cited in notes 51-54; holding the impeach- 


= functions transcend any limitations upon the sessions of the individual 
ouses. 
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admitting the wisdom of prompt investigation of rumors of official 
misconduct, is there a need for the extra-ordinary remedy of self- 
convened special session impeachment proceedings? Heretofore, it 
has been found practicable to effectuate relief through criminal 
prosecutions, recall proceedings, civil suits, and impeachments either 
at regular sessions or at special sessions summoned by the governor. 
As a matter of fact, there seems to be no recorded instance of the 
impeachment and trial of a governor by a self-convened special 
session, even in those states where clear provision has existed for 
such action. Attempts were made, it is true, in the early stages of 
the proceedings against Governor James E. Ferguson, of Texas, in 
1917, and in those against Governor John C. Walton, of Oklahoma, 
in 1923, to have the lower house of the legislature convene itself in 
special session for impeachment purposes. Subsequent developments 
in both cases, however, served to raise instead, the issue discussed in 
the first part of this paper. 

The facts relating to the Ferguson case, so far as they are perti- 
nent here, are as follows: The speaker of the lower house called that 
body in special session, on his own motion, to consider the impeach- 
ment of the governor. He admitted he was without authority for this 
action. It appeared that a majority would respond to the speaker’s call. 
The governor was advised that an impeachment voted by a self-con- 
vened house would be a nullity. Nevertheless, fearing the possible out- 
come, the governor attempted to block impeachment proceedings by 
issuing a call for a special session of the entire legislature, to meet the 
same day as that set for the assembling o fthe self-convened house, to 
consider the matter of university appropriations. The house pro- 
ceeded with the investigation, however, and presented the formal 
charges to the senate. The legislature had met on August 1, 1917. 
Under the Texas constitution, a special legislative session can only 
last thirty days. The articles of impeachment were presented to and 
trial thereof begun by the senate, before the end of this period. 
August 29, the officer acting as governor during Mr. Ferguson’s 
suspension, called another special session of the legislature, to as- 
semble August 31, for the purpose, among others, of trying the 
articles of impeachment preferred by the house against the governor. 
The trial was concluded and judgment of removal and disqualifica- 
tion entered on September 25, 1917. Upon injunction proceedings 
to prevent Mr. Ferguson’s name being placed upon the ballot as a 
candidate for governor, the Supreme Court of Texas, on June 12, 
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1924, in Ferguson v. Maddox,” sustained the validity of Mr. Fergu- 
son’s impeachment, conviction, removal and disqualification to hold 
other offices, in every respect. 

The facts in the Walton case were these: A self-convened special 
session of the house attempted to assemble on September 26, 1923, 
but was dispersed by the militia, acting under orders from the 
governor. The initiated statute authorizing self-convened special 
sessions for impeachment purposes was passed October 2. October 
4, the house leaders issued a call under the statute for a meeting to 
be held October 17. Two days later, the governor issued a call for 
a special session of the legislature, to assemble one week earlier, 
on October 11, to consider anti-Ku Klux Klan legislation. The 
legislature convened on that day. On October 17, however, the 
house formally met at noon and adopted a resolution declaring itself 
to be in session under all three calls. October 23, articles of im- 
peachment were presented to the senate, and conviction and removal 
took place on November 20. Attempts to enjoin the proceedings, in 
the state and federal courts, and attempts to have the judgment 
reviewed up certiorari, in the state and federal courts, proved in- 
effectual.* 

Had these efforts to hold a special session for impeachment pur- 
poses without a summons from the governor gone on to fruition, 
it is believed that the validity of the proceedings would have 
been sustained. This view is not taken because of any feeling that 
the question under consideration is not subject to judicial review, 
or is not justiciable. It is true that the courts of New York“ and 
Texas,” have spoken definitely of the exclusiveness and finality of the 
jurisdiction of the Court for the Trial of Impeachments. None of 
these cases have dealt, however, with the problem of the self-convened 
impeachment special session. And in both instances the courts 
actually took advantage of the opportunity presented to review the 
validity of the impeachment proceedings. Instead, the true view is 
that voiced by the Supreme Court of Texas: “Such judgment [of 
the Court for the Trial of Impeachment] cannot be called in ques- 





“Note 8. The history of the earlier steps in the Ferguson proceedings is taken 
from an unsigned note in 12 Am. Por. Sc. Rev. 111. 

“See note 30. The history of this case does not adequately appear in the 
litigation which grew out of it. The facts in the text are taken from Associated 
Press dispatches from Oklahoma City during the fall of 1923. 

“See note 29. 

“See note 8. 
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tion in any tribunal whatsoever, except for lack of jurisdiction or ° 
excess of constitutional power.”” And the question at issue here is 
just that. 

The same reasons that led to the inapplicability to impeachment 
proceedings of constitutional provisions restricting the activities of 
special sessions to the program submitted by the governor, operate 
here to relieve interim impeachment special sessions from the neces- 
sity for a call from the governor. Of course, the cases are distinct. 
In the first, a house and a senate have been duly constituted in ac- 
cordance with the machinery set up by the constitution. The only 
question is whether these legally existing bodies have the capacity 
to act in a certain manner. In the second, no assembling machinery 
is provided by the constitution, and the question is whether the mem- 
bers of the two bodies that have adjourned without day, may of their 
own volition re-establish these bodies for the single purpose of im- 
peachment. In other words, the question is whether there would be 
any such bodies as a “house” and a “senate” in a legally effective 
existence. For the impeachment provisions in the constitutions do 
not speak of the powers therein mentioned as being conferred upon 
the members of the two houses, but upon the “house” and “senate.” 
On the other hand, the basic problem is the same in both situations, 
namely, the construction and applicability of restrictive clauses that 
presuppose an occasion for executive initiative and responsibility. 
In both cases, it is equally improbable that the power to impeach and 
try the governor should ever have been regarded as contingent upon 
a summons by the accused for the convening of his grand jury and 
court. Instead, in both, the initiative and final responsibility are 
vested in bodies whose membership remains intact between regular 
legislative sessions for precisely this sort of emergencies. While we 
ordinarily think of the “house” and “senate” as referring to bodies 
established only when assembled pursuant to explicit constitutional 
authority, there is no reason why the terms cannot also refer to the 
same bodies when established pursuant to tacit constitutional author- 
ity inherent in the nature of their functions, that is to say, by the 
call of their own leaders or officers. This was the understanding at 
the time these impeachment provisions were written into the first 
state constitutions, and no change has been made necessary by sub- 
sequent curtailments of other legislative powers. In other words, a 





See note 8. 
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process unique and important enough to be beyond the reach of con- 
stitutional provisions subjecting governor-summoned special ses- 
sions to executive restrictions, should be equally outside the con- 
templated effect of constitutional provisions making special legis- 
lative sessions dependent for their existence upon the governor’s 
call. This view is supported by those decisions which have obviated 
constitutional limitations upon the duration and meetings of legis- 
lative sessions, so as to permit the senate to conduct the trial at a 
special session of the senate summoned for that purpose by the act- 
ing-governor, although the special session at which the impeach- 
ment was preferred had already been terminated by operation of law,” 
and so as to enable the senate to sit as a court for the trial of impeach- 
ments at an adjourned session of the senate following a sine die 
adjournment of the legislature as a whole.” Indeed, express consti- 
tutional authority is available for this latter action in four states,” 
while in two others” it is made compulsory. 

The authorities, however, are divided. The view that the members 
of the house and senate may assemble themselves for impeachment 
purposes at any time, irrespective of the governor, and independently 
of regular or special legislative sessions, because of the necessity 
for prompt performance of their grand jury, prosecution and judi- 
cial functions, has been upheld in four dicta, three of them uttered in 
connection with the Sulzer case, in New York, in 1913, and one in 
connection with the Ferguson case, in Texas, in 1924. And, again 
by way of dicta, it has been as vigorously denied. Those favoring 
the view are; the Attorney General of New York, in an opinion 
dated August 18, 1913," Hasbrouck, J., of the New York Supreme 
Court, in an opinion delivered at Special Term, on September 11, 
1913, in People ex rel Robin v. Hayes," Mr. Alton B. Parker, of 
counsel for the house managers, in his argument delivered before 
the Court for the Trial of Impeachments, on September 22, 1913, 
resisting the motion to dismiss the articles of impeachment for want 
of jurisdiction,” and the Supreme Court of Texas, in its opinion de- 





®State v. Hillyer, 2 Kan. 17 (1863). 

“Fla., III, 29; La., 218; Va., IV, 54; W. Va., IV, 9. 
“Mich., IX, 2; Tenn., V, 3. 

*Quoted in 1 Sulzer Impeachment Proceedings, 78-79. 
“Note 29. 

“Sulzer Impeachment Proceedings, 175-186. 
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livered in Ferguson v. Maddox,” on June 12, 1924, sustaining the 
validity of Mr. Ferguson’s impeachment, conviction, and penalty of 
disqualification to hold other offices in Texas. The three New 
York statements, however, are in effect overruled, by the opinion of 
Chief Justice Cullen, of the New York Court of Appeals, sitting 
as Presiding Judge of the Court for the the Trial of Impeachments, 
in the Sulzer case, in his decision of September 22, 1913, denying the 
motion to dismiss the articles of impeachment.” Justice Cullen at- 
tacked the validity of the view contended for and insisted that the 
impeachment process could only be exercised during regular sessions 
or at special sessions convened by the governor; that only then 
could there be such legally existing bodies as the “house” and the 
“senate.” The value of each of these utterances, however, is im- 
paired by the fact that in neither instance was this question involved. 


University of Kansas, M. T. Van HECKE. 
School of Law. © 





*Note 8. 
Note 29. ' 
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CoNSsTITUTIONAL LAW—WORKMEN’S COMPENSATION ACTS UNDER THE EQUAL 
PROTECTION AND Due Process CLAuseE.—Within the last few years there have 
been numerous cases in the United States Supreme Court and the Federal 
Courts generally, which hold compensation schemes and various social leg- 
islation not violative of the due process and equal protection clause of the 
Federal Constitution. 

The constitutionality of Workmen’s Compensation Acts in general (both 
compulsory and elective) is no longer in doubt, as such acts have been 
generally upheld in the United States and its possessions. The question now 
seems to be to what extent the social theory can be carried without violating the 
equal protection and due process clause. As to constitutionality see the follow- 
ing cases. Mountain Timber Co. v. Washington, 243 U. S. 219, 37 Sup. Ct. 
260 (1916); N. Y. Central R. R. v. White, 243 U. S. 188, 37 Sup. Ct. 247 
(1917) ; Arizona Copper Co. v. Hammer, 250 U. S. 400, 39 Sup. Ct. 553 
(1919) ; Comunas et al. v. Porto Rico Ry., Lt., & Power Co., 272 Fed. 924 
(1921) ; Ward & Gow v. Krinsky, 259 U. S. 5yc, 42 Sup. Ct. 529 (1921). 

In the case of N. Y. C. R. R. v. White, supra, which was characterized by 
the court at that time as a “wide departure from common law standards 
respecting the relation of employer and employee,” the compensation was made 
absolute in hazardous employments, the defenses of contributory negligence 
and fellow servant were abolished, and farm employees were excluded from 
the operation of the act. The act was held merely to substitute one form of 
employers’ liability for another, as no compensation is to be made unless an 
industrial accident actually occurs. In holding the act valid under the Four- 
teenth Amendment, the court remarked that “no person has a vested interest 
in the common law entitling him to insist that it shall remain unchanged for 
his benefit.” The Statute in the case of Mountain Timber Co. v. Washington, 
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supra, established a state fund which was the sole source of compensation, 
and was supplied by assessments upon each employer on the basis of a fixed 
percent of his total payroll, The hazardous employments were classified 
into groups, and there was a provision that no assessment after the first 
should be greater than the total losses in that group. This case clearly goes 
further than N. Y. C. R. R. Co. v. White, supra, in that it requires the pay- 
ment of compensation before any accident has occurred, and requires contribu- 
tion from employers in whose plants no accident has occurred or may ever 
occur. The court argues that, since special burdens are often necessary for 
general benefits, and that, since the state might provide hospital facilities for 
the injured, it is no violation of the Fourteenth Amendment to accomplish 
restitution by a more direct method. In Ward & Gow v. Krinsky, supra, a 
news agent was emptying water which had been used in the course of his 
employment, and was struck by an elevated train. He could have avoided 
this hazard by going up two flights of stairs. Though the agent did not come 
under the class of “workmen and operatives”, he was held to come under the 
protection of the statute. It was further held that it is not violative of the 
Fourteenth Amendment to bring all of the employees of a particular employer 
under the Statute, even though they may be engaged in non-hazardous work. 
The very fact that the employee was injured showed that there was inherent 
hazard in the occupation, according to the opinion of the court. The leg- 
islature, according to this case, may extend its definition of hazardous em- 
ployments “to the vanishing point”, thus adding another extension to the two 
cases above mentioned. In N. Y. C. R. R. v. Bianc, 250 U. S. 596, 40 Sup. Ct. 
44 (1919), the court refused to admit that impairment of earning power is 
the sole basis for compensation, and allowed compensation for facial disfigure- 
ment, even though earning capacity was not impaired. Another extension may 
be found in Arizona Copper Co. v. Hammer, supra, where the court sustained 
a statute allowing compensation for pain suffered, although the impairment 
of earning power was not permanent. It seems that this case leaves the 
economic factor out of consideration, for clearly the pain caused no additional 
pecuniary loss to the plaintiff. In other words, the old justification that the 
injured person may become a public charge is no longer invoked, but is even 
repudiated. In Cudahy Packing Co. of Nebraska v. Parramore, 44 Sup. Ct. 
153 (1923) compensation was allowed for the death of an employee who was 
driving to work in an automobile, and was killed by a train near the plant 
of his employer. Although it was contended that the employee was running 
no more risk than the general public, and that it was, for this reason, depriving 
the employer of property without the due process of law to make him pay, the 
court, after remarking that such compensation provides for a more “equitable 
distribution of the economic burden” resulting from industrial accidents held 
that “workmen’s compensation rests upon the idea of the status, and not 
upon that of implied contract. . . . It is enough that there be a causal 
connection between the injury and business . . . . a connection substantially 
contributory, through it need not be the sole priximate cause.” The latter 
statement, it seems, leaves a wide range of possibilities for further extension 


of cases which come under the act. 
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Several recent cases show a tendency toward liberality. Madera Sugar Pine 
Co. v. Ind. Accident Comm. of Cal., 43 Sup. Ct. 604 (1923) affirming a 
decision of the Supreme Court of California requires an employer to pay 
compensation under the Workmen’s Compensation Act for the death of a 
Mexican alien who was killed while in the course of his employment in 
California, although his only beneficiaries were relatives residing in and 
citizens of the Republic of Mexico It was contended by the employer that 
to make him pay compensation to alien beneficiaries who could never become 
public charges of California was, in effect, to deprive him of his property 
without due process of law. The court refused to admit that the only ground 
for compensation is to keep the state from assuming the burden of caring for 
the injured, and sustained the case “on the broad ground that the state, by 


reason of its public interest in the safety and lives of its employees .. . . may 
provide... . that the loss of earning power . .. . shall in effect be charged 
against the industry . . . . whether they be residents or non-residents of the 


state.” Workmen’s Compensation is called “quasi-insurance” and should go, 
the court believes, to those whom the alien would have made insurance 
payable upon his death. Another case which appears to give a liberal con- 
struction to the Fourteenth Amendment is R. E. Sheehan Co. et al. v. Shuler, 
State Treas. et al., 44 Sup. Ct. 548 (1924). The New York act as amended 
provided that where a death occurs through an industrial accident, and there are 
no beneficiaries, the employer shall pay five hundred dollars to each of two 
special funds. One of these funds is for the purpose of paying to men 
who have been totally disabled, sixty-six and two thirds per cent of their 
average weekly wage throughout their natural life, and the other for additional 
maintenance for totally disabled employees while they are fitting themselves 
to do some other remunerative work. This case goes further than any of the 
cases heretofore mentioned. The burden here is really placed upon the industry 
rather than upon the employer in whose plant the accident occurs, thus taking 
a position considerably removed from the system of direct compensation. It 
really institutes an occupational tax, charging the particular class of industry 
in which the accident occurs. The argument was made that the effect of the 
act was to make careful managers pay for the accidents of their careless 
competitors, but the court answered this by saying that the law recognizes 
that no management, however careful, can afford immunity from accidents in 
hazardous occupations, and therefore provides that negligence is not deter- 
minative of responsibility. The establishment of the funds was justified by 
the court on the ground that where a workman loses both hands in an ac- 
cident, or in successive accidents, compensation for the loss of the secondhand 
for example, at the same rate as was given for first would be inadequate, for the 
loss suffered would be total disability, and is not only equal to twice the 
amount allowed for the loss of a hand. But this loss is also caused by the 
industry, and it should contribute to the upkeep of such of its employees who 
have been incapacitated in that occupation. Thus the industry, and finally, 
society is charged with the losses incident to the production of it require- 
ments. 


The courts have also, it appears from the cases, been liberal in deciding 
upon what cases come under the provisions of the various acts. In J. D. 
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Bowesock v. Smith, Admrx., 243 U. S. 29, 37 Sup. Ct. 371 (1916) it was 
held not violative of the due process clause to require compensation for a 
factory foreman who was killed by defective machinery which it was his 
charge to safeguard. In Johnson v. Kennecott Copper Corp. 5 Alaska 571 
(1916) it was held that a minor was bound by an elective compensation act 
because he did not stipulate against it. See also Middleton v. Texas Power 
& Light Co., 249 U. S. 152, 39 Sup. Ct. 227 (1919) ; Parham v. Standard Oil 
Co. of La., 275 Fed. 1007 (1921). 

The same liberality seems to exist in the matter of classification, and a 
wide discretion is given to the state courts. An example of this is the case of 
Lower Vein Mining Co. v. Industrial Board of Ind., 255 U. S. 144, 41 Sup. 
Ct. 252 (1921) which upheld an act making workmen’s compensation com- 
pulsory as to mining, but permissive as to other industries. See also Ward & 
Gow v. Krinsky, supra and Johnson v. Kennecott Copper Corp., supra. 

The cases generally show a trend toward holding constitutional so called 
“social legislation”. There is no longer an effort made by the courts to 
justify various acts on strictly economic or pecuniary grounds, such as pre- 
venting the injured from becoming public charges. The theory of making 
industry and (in the long run) society pay for the accidents which are 
caused in providing for its needs, is gaining ground over the older theory of 
direct compensation. The legislature is given the broadest discretion possible, 
especially in classification. The court does not seem to hesitate to make ex- 
tensions that will bring more persons under the acts, or will make the acts 
themselves more far reaching and effective. The attitude of the courts in 
general seems to be approaching (with regard to the constitutionality of 
Workmen’s Compensation Acts) the theory expressed in the Second Employers’ 
Liability Cases, 223 U. S. 1 (1911), and cited with approval in N. Y. C. R. R. 
v. White, supra, that “Indeed, the great office of the statutes is to remedy the 
defects in the common law as they are developed, and to adapt it to the 
change of time and circumstances.” 

Rarrn H. Perersen. 


SpecIFIC PERFORMANCE OF CONTRACTS FOR EXCHANGE oF LANDS WITH 
CoMPENSATION FOR DEFECTS oF T1TLE—Ryan y. Evans, —Ind. —, 145 N.E. 6, 
raises a question on which there is comparatively little authority, namely, 
whether, in a suit for specific performance by an executory vendee, a distinction 
is to be made between contracts of exchange and contracts of sale of reality, 
when the vendor’s title fails in part as to the land to be exchanged or to be 
sold. This case makes such a distinction while the general rule seems to be 
that there is no ground for so doing. 

By the terms of the contract, the defendant agreed to exchange certain lands 
in consideration of the plaintiff’s conveying other lands to him; no money was 
to be paid by either party nor was the property valued otherwise than by 
putting a “trading price” thereon. In a suit for specific performance the 
evidence disclosed that the defendant and his wife were each undivided half 
owners of the land which the defendant contracted to convey. The lower 
court decreed that the defendant transfer all that he owned and that he pay 
$9,000 “as compensation” for the balance. On appeal, the judgment was 
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reversed. Specific performance was denied for two reasons, first, that 
a decree would make a new contract for the parties, especially since it was 
not contemplated that the defendant should pay any money in exchange, and 
secondly, that in any event the compensation to be paid should not be 
based on the trading price, which was not shown to be the true market value. 

In the support of its decision, the court relied partly on two distinguishable 
cases, Sternberger v. McGovern, 56 N.Y. 12, and Olson v. Lovell, 91 Cal 506, 
27 Pac 765. 

In the former case the defendant’s title failed as to his wife’s right of dower. 
In denying a decree for specific performance, the court pointed out that New 
York had never compelled performance of contracts of sale where such 
deficiency existed as to the defendant’s title. Performance was denied in 
Roos v. Lockwood, 13 N. Y. S. 128, 129 N. Y. 623, 29 N.E. 1029 and in Bonnet 
v. Babbage, 19 N.Y.S. 934. The court continued that to grant performance 
“in such a case” and to pay compensation would be harsh and oppressive. The 
defendant has not contracted to do this but to exchange property with the 
plaintiff. To determine the value of the dower from mortality tables was 
held to be unsustained by precedent or sound principle. The case would seem 
to stand for the proposition that performance should not be decreed against 
a vendor whose title failed as to his wife’s right of dower. It was so construed 
in Price et al v. Palmer, 23 Hun 504, where performance was refused “only 
for the reason that the wife of Palmer refused to unite in the conveyance of the 
lands”. See also Pomeroy on Equity Jurtsprupence, 4th Ed., page 5045. In 
some other jurisdictions performance is denied on grounds of public policy 
when the wife refuses to release her dower, it being said that a decree would 
tend to coerce her to give up the dower which it is the policy of the law to 
preserve from any involuntary act of the wife. Free v. Little, 31 Utah 449, 
88 Pac. 407, Reiz’s Appeal 73 Penn. 485. Indiana however allows perfor- 
mance of a contract of sale with an abatement when the wife refuses to re- 
lease her dower. Wingale v. Hamilton, 7 Ind. 73, Martin v. Merritt, 57 Ind. 34. 

The uncertainty of Sternberger v. McGovern, supra, arises from the 
interpretation given it in Saberski v. Valosky, 11 N.Y.S. 668. Citing the 
former case as its authority, the Supreme Court held that the fact that the 
defendant’s title failed as to one foot in twenty-five contracted to be exchanged 
prevented the plaintiff from obtaining a decree of specific performance. To 
compel performance was considered as enforcing a contract not within the 
contemplation of the parties. This is a very strong precedent in favor of the 
principal case, as the deficiency was only four per cent. 

Little emphasis is laid by the Indiana court on the fact that the defendant’s 
title failed in half of the property he was to exchange. In ordinary contracts 
of sale such deficiency has not prevented performance with an abatement, 
Keator v. Brown, 57 N.J.E. 600, 42 Atl. 278; Wilkinson v. Kneeland, 125 
Mich. 261, 84 N.W. 142: so that fact should not be assigned as a reason for 
the failure of the plaintiff’s bill. “Performance will be denied only when the 
interest of the defendant is so small that damages would be the main object 
of the suit.” Chicago Milwaukee and St. Paul Railroad v. Durant, 44 Minn. 361, 
46 N.W. 676. Nor is there any difficulty in the fact that the contract is 
for exchange rather than for sale, for cash, such contracts being enforced 
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in McDonald v. Bach et al, 51 App. Div. 549, 64 N. Y. S. 831, Coughlin v. 
Lamb, 86 Kan. 490, 121 Pac. 363 and in Waldo v. Lockard, 96 Neb. 490, 148 
N.W. 510. 

Olson v. Lovell, supra, also relied upon by the Indiana court is not in point, 
this case being governed by Section 3386 of the Civil Code of California, 
which provides that “neither party to an obligation may be compelled specifical- 
ly to perform it unless the other party is compellable specifically to perform 
everything to which the former is entitled under the same obligation, either 
completely so or nearly so, together with full compensation for any want of 
entire performance.” Performance was denied against one of two cotenants 
who contracted to exchange the entire piece of land owned by them both. A 
similar result was reached in Jackson v. Torrence, 83 Cal. 521, 23 Pac. 695, 
where the land which the vendor contracted to sell was owned jointly by him 
and his wife. No distinction was made between contracts to sell and contracts 
to exchange; in each case the court said that by granting performance it 
would make the vendor “perform a contract he never intended to make.” 

As already stated, the general rule seems to be that the court will, in an 
action for specific performance of a contract of exchange of reality, decree 
specific performance and award compensation for partial failure to convey just 
as in the case of an ordinary contract of sale and purchase at an agreed price. 

Such was the view taken in Mundy v. Irwin, 20 N. Mex. 43, 145 Pac. 1080, 
Ann. Cas. 1918 D 713. “We know of no reason, in principle or on authority, 
why the relief should not be granted.” Sternberger v. McGovern, supra, was 
cited by the defendant in Mundy v. Irwin, but the court distinguished the 
case on the ground that it related to an outstanding dower interest incapable 
of definite valuation, and pointed that the New York court expressly refused 
to decide that a contract of exchange was different from an ordinary contract 
of sale and purchase in this regard. 

In Park v. Johnson, 4 Allen 259, it was held that the court would not decree 
specific performance of an agreement to exchange property so far as it 
related to the release of dower by the wife of the defendant but this would 
not prevent the court from compelling the defendant to execute the contract 
on his part, so far as it was personal to him, and to charge him in damages 
for his inability to execute his agreement in that respect. 

The court, in Ryan v. Evans, exptessed its uncertainty as to what shou!d 
be the measure of damages if performance were granted as the trading price 
was not necessarily or perhaps presumptively the true market value. This 
difficulty was also met in Silvert v. Carlson, 24 Manitoba 970, 17 D.I.R. 714, 
in which the court placed a value on the lands independant of the trading 
price and granted performance with compensation determined on the new 
valuation. That the measure of damages is the value of the lands which the 
defendant should have conveyed is the rule expressed in Mealey v. Finnegan, 
46 Minn, 507, 49 N.W. 207. 

Performance was denied in Rosenthal v. Pleck, 166 Wis. 598, 166 N.W. 
445 where the contract of exchange called for a conveyance by the defendant 
of his homestead. The wife refused to join in the deed. The Court held that 
Section 2203 of the Wisconsin Statutes, providing that any alienation by a 
married man of his homestead by deed or otherwise without his wife joining 
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in shall not have any effect whatsoever, made this contract void in toto. Some 
of the views which have prevented a decree in the states holding the minority 
doctrine do not prevail in Wisconsin, so that it might be expected that Wiscon- 
sin would follow the majority rule. No statute exists as in California, the court 
grants performance of contracts of sale with compensation for dower, Wright 
v. Young, 6 Wis. 127, O’Malley v. Miller and wife, 148 Wis. 393, 134 N.W. 
840, and it has decreed performance of contracts of exchange where no 
deficiency exists as to the defendant’s title, Maltby v. Austin, 65 Wis. 527, 27 
N.W. 162; Cookson v. James, 181 Wis. 1, 193 N.W. 964. The argument that 
the defendant did not contemplate payment of money in the transaction 
and that to require him to do so would be enforcing a contract which he did 
not intend to make would be equally applicable to a contract to sell for cash, 
since here also the defendant did not contemplate receiving less than the 
contract price. 
Myron STEVENS. 


Firth AMENDMENT TO FEDERAL ConsTITUTION—“A WITNESS AGAINST 
HimseEtr’.—The case of McCarthy v. Arndstein recently decided in the 
Supreme Court of the United States (45 S. Ct. 16) does not seem to remove 
any of the doubts that have heretofore existed as to the view taken by that 
court of the privilege against self-incrimination contained in the Fifth Amend- 
ment to the Federal Constitution—“‘No person shall be compelled in any 
criminal case to be a witness against himself.” 

The question involved was the right of a bankrupt to refuse to answer 
questions with regard to his assets in an examination held under Comp. St. Sec 
9605 on the ground that to do so might tend to incriminate him. The govern- 
ment, which was an interested party, claimed that the immunity did not apply 
in any civil proceeding, or that, if it did, it at any rate did not, on historical 
grounds apply to an examination under the bankruptcy act. Both of these 
contentions were, it would seem properly, overruled on authority. But the 
court had already repeatedly decided that a bankrupt was compellable to 
surrender the books and papers which constitute part of his estate, notwith- 
standing such books and papers might tend to incriminate him. Matter of 
Harris, 221 U. S. 274, 31 S. Ct. 557, 55 L. Ed. 732; Johnson v. United States. 
228 U. S. 457, 33 S. Ct. 572, 57 L. Ed. 919, 47 L.R.A. (N.S.) 263; Ex parte 
Fuller, 262 U. S. 91, 43 S. Ct. 496, 67 L. Ed. 881; Dier v. Banton, 262 U. S. 
147. 43 S. Ct. 533, 67 L. Ed. 915. 

It was claimed by the government that this was no less a violation of the 
fifth amendment than compulsory testimony with respect to them, and that 
the court must either abandon its doctrine as to compulsory surrender of 
incriminating documents and materials or extend the doctrine to include com- 
pulsory testimony with regard to them. This contention Justice Brandeis, who 
wrote the opinion, disposes of thus briefly : 

“The cases which hold that a bankrupt must surrender books and papers, 
although they contain incriminating evidence, rest upon a principal different 
from that here involved,” citing the cases above. 

“The books and papers of a business are a part of the bankrupt estate. 
Section 70a (1) being Comp. St. Sec. 9654. To permit him to retain posses- 
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sion, because surrender might involve disclosure of a crime, would destroy a 
property right. The constitutional privilege relates to the adjective law. It 
does not relieve one from compliance with the substantive obligation to sur- 
render property.” 

But if the use of his books and papers, thus compulsorily surrendered would 
be compelling him “to be a witness against himself” the constitution contains 
no limitation of its protection to cases in which such testimony would not 
“destroy a property right”. It applies to all cases in which the proceeding 
amounts to compulsory testimony. Prior to Boyd v. United States, 116 U. S. 
616, it had been generally held that the evidentiary use of property obtained 
from a criminal defendant, whether rightfully or wrongfully, and whatever 
other rights of his it might violate, did not violate the privilege against self- 
incrimination. Boyd v. U. S. held that such a defendant was protected by both 
the Fourth Amendment (against unreasonable searches and seizures) and the 
Fifth (against self-incrimination) from the use against him of property un- 
lawfully seized. In some subsequent cases in that court involving the same 
question of a right to use in evidence property lawfully or unlawfully obtained, 
the court rested its decision apparently wholly on the Fourth Amendment, and 
did not mention the Fifth as a ground of exemption. Adams v. N.Y. 192 
U. S. 585, 24 S. Ct. 372, in which Boyd v. U. S. so far as it construes the 
Fifth Amendment seems to be repudiated, Hale v. Henkel, 201 U. S. 43, 26 
S. Ct. 370, Weeks v. U. S. 232 U. S. 383, 34 S. Ct. 341. In this case both 
the Fourth and Fifth Amendments were invoked. The court said, “We shall 
deal with the Fourth Amendment” and was silent as to the Fifth. Schenck 
v. U. S., 249 U. S. 47, 39 S. Ct. 247, Silverthorne Lumber Co. v. U. S. 251, 
U. S. 385, 40 S. Ct. 182. 

But in Gouled v. U. S., 255 U. S. 298, 41 S. Ct. 261, the court answering 
specific questions certified to it, as to whether the admission in evidence of a 
paper obtained by an unlawful search and seizure was a violation of the Fifth 
Amendment against compulsory self-incrimination answered “yes”, and held 
the same with respect to a bottle of whisky thus obtained in Amos v. U. S., 
255 U. S. 313, 41 S. Ct. 266. 

Apparently then, if the court is to be consistent, incriminating papers and 
other property of a bankrupt must be surrendered because they are part of the 
bankrupt’s estate, but may not be used against him in any criminal prosecution 
because of the Fifth Amendment. But it was long ago decided that one might 
not be required to furnish the government with evidence that incriminated upon 
the government merely disabling itself from using such evidence against him. 
Nothing except an “immunity bath’, a complete renunciation of power to 
prosecute at all for any crime disclosed by the self-incriminated was co- 
extensive with the protection guaranteed by the Fifth Amendment. The lead- 
ing case is Counselman v. Hitchcock, 142 U. S. 547, 12 S. Ct. 195, in which 
the court repudiated as distinctly and emphatically as possible the idea that 
the Fifth Amendment was made inapplicable by a statutory provision that 
forbade the use of his disclosures against him. 

“It could not, and would not”, the court said, “prevent the use of his testi- 
mony to search out other testimony to be used in evidence against him or his 
property, in a criminal proceeding in such court, It could not prevent the 
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obtaining and the use of witnesses and evidence which should be attributable 
directly to the testimony he might give under compulsion, and on which he 
might be convicted, when otherwise, and if he had refused to answer, he 
could not possibly have been convicted.” 

These views were repeated and emphasized in Brown v. Walker, 161 U. S. 
591, 16 S. Ct. 644, in which a statute granting complete immunity 
from prosecution for anything compulsorily disclosed was held to answer all 
the requirements of the Fifth Amendment, and to deprive the witness of the 
liberty which he would otherwise have to refuse to be “a witness against him- 
self.” The doctrine may be deemed to be settled law, if anything in 
Constitutional Law is settled. 

Now the bankruptcy statutes contain no restriction upon the use which shall 
be made of incriminating documents or other property compulsorily turned 
over by the bankrupt to his trustee. They do not even, as in the Counselman 
case, provide that they shall not be used in evidence against him in any 
criminal case, much less provide immunity from prosecution for any crime 
thereby disclosed, as in Brown v. Walker. In the Matter of Harris, supra, in 
ordering books and papers to be turned over, the trial court endeavored to 
give to the bankrupt the protection which had been held insufficient in the 
Counselman case, by incorporating in its order to turn them over to the receiver 
a provision that they should be used for civil administration only and not for 
any criminal proceeding. In the Supreme Court, Justice Holmes, writing the 
opinion characterizes this as a “properly careful provision to protect him,” 
but in the later case Ex Parte Fuller, supra, the court held that the bankrupt 
had no right to attach any conditions whatever, or, semble to any protection of 
any sort against the incriminating use of such documents or property, and in 
Dier v. Banton, supra specifically held that such documents and property might 
be directly used as evidence against him in a criminal prosecution. 

This conclusion would be inevitable if the Court had adhered to the doctrine 
of Adams v. New York, 192 U. S. 585, 24 S. Ct. 372, that the use of documents 
obtained from a criminal defendant, even wrongfully, as in that case, does not 
violate the Fifth Amendment, because he is not thereby made a witness against 
himself. But it is very hard to reconcile the later doctrine of the Gouled case 
and the Amos case with the rule as to the compulsory surrender of incriminating 
matter in bankruptcy proceedings. As the latter rule seems so clearly 
reasonable and necessary, it is perhaps to be hoped, in view of its prior con- 
flicting views, that the Court will once more consider and define the meaning of 
being “a witness against himself” under the Fifth Amendment. 

H. L. S. 


Promise To ANSWER FOR Dest or ANOTHER—-WHEN SucH Promise 1s 
TAKEN OUT OF THE STAT. oF FrAups.—In the case of Day v. Morgan, —— 
Wis. , 200 N.W. 382, the plaintiff was the holder of a note against one 





Walter Lambert who died intestate. The plaintiff did not file a claim on the 
note against the estate, for the reason, she said, that her daughter Alta 
Lambert, who afterward married the defendant, asked her not to file the claim, 
and agreed to pay it. Alta Lambert married the defendant about two years 
later, and about six years subsequent to this marriage she died intestate, 
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leaving the defendant as her only heir. The defendant orally promised the 
plaintiff that if she would not file the claim on the note against the estate of 
her daughter, then he would pay it himself. Relying on such promise, the 
plaintiff abstained from filing the claim and then sued the defendant on his 
promise. The answer of the defendant was that his promise was to answer 
for the debt of another, was without consideration, and also that the promise 
was not in writing. Section 2307 of the Wis. statutes provides: “In the 
following cases every agreement shall be void unless such agreement or some 
note or memorandum thereof, expressing the consideration, be in writing and 
subscribed by the party charged therewith..... (2) Every special promise 
to answer for the debt, default or miscarriage of another person. The court 
held for the plaintiff on the ground that the case was directly within the 
following rule which counsel for the defendant admitted to be the law: The 
promise of one person, though in form to answer for the debt of another, if 
founded upon a new and sufficient consideration, moving from the creditor 
and promisee to the promisor, and beneficial to the latter is not within the 
Stat. of Frauds, and need not be in writing subscribed by him and expressing 
the consideration. 

Not only Wisconsin, but a great many of the American courts hold that 
such a statute does not contemplate of a case coming within the exception as 
stated by the court in the principal case: In Re Dresser, 135 Fed. 495, 68 C.C. 
A. 207., Dueholm vy. Stern, 86 Ill. App. 649; Curtis v. Brown, 59 Mass. 488; 
Stephen v. Yeomans, 112 Mich. 624, 71 N.W. 159; Perry v. Erb, 50 N.Y.S. 
714, 23 Misc. Rep. 105; Burr v. Mazer, 2 Pa. Super. Ct. 436. 

The promise of the defendant in the principal case was no doubt an original 
undertaking within the above rule because as he was the sole heir, it would 
certainly be a benefit to him to extinguish any existing lien upon the estate. 
The court says... . “a failure to file the claim would have absolved the estate 
from any legal liability to pay the note, and the Def. would thus have received 
the whole estate free from one of the just debts of the decedent.” As before 
stated, it appears that the basis of the decision is the reliance of the court on 
the rule that where the promise to pay the debt of another be founded on a 
new and distinct consideration, independent of the debt and moving to the 
promisor, then it is not a case within the statute and it is to be considered as 
an original promise. The case of Leonard v. Vredenburgh, 8 Johns 29 is the 
leading American case which laid down this rule that the Wisconsin court has 
followed in various decisions: Emerick v. Sanders, 1 Wis. 77; Dyer v. Gibson, 
16 Wis. 557; Wyman v. Goodrich, 26 Wis. 21; Young v. French, 35 Wis. 111; 
Clapp v. Webb, 52 Wis. 638; Weisel v. Spence, 59 Wis. 301. 

Whether this rule is an accurate statement of the reason for the holding 
in the cases, may be questioned. A promise which in form is to pay the debt 
of another, and is made after the original transaction, must have a new con- 
sideration in any event in order to hold the defendant liable on such a promise. 
Whether such a promise must be in writing is an entirely separate question 
and depends of course on whether it is to be taken as an original undertaking. 
It would seem that no one is better qualified to determine the exact nature of 
such a transaction than the person who is making the promise. Certainly if 
the promisor only wishes to take upon himself a collateral obligation, the 
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court should give effect to such intention for his protection. Likewise, if it is 
the intention of the promisor to take upon himself a new and original obligation 
and the promisee is willing to look solely to him for re-imbursement, then it is 
the duty of the court to give effect to such intention for the benefit of the 
promisee. It would seem that the sole duty of the court in such cases is to 
determine what is the real intention and understanding of the parties, There 
are many circumstances into which the court may inquire in endeavoring to 
determine this intention and understanding. The fact that the consideration 
is a benefit to the promisor is a very important circumstance, and the court 
should give due weight to its tendency to show that the promisor intended to 
assume a new and original obligation. It would seem however, that this fact 
should not be treated as a conclusive test. 

This view of the question is perhaps more clearly set out in some notes taken 
from jthe lectures of Professor Langdell in 4 H.L.R. 290, an excerpt from 
which reads as follows: “This question of intention is one of fact, belonging 
to the jury, and not, as Lord Eldon seems to have thought in Houlditch v. 
Milne, 3 Esp. 86, to the court. It is in this aspect only, as bearing on C’s 
(promisor’s) intention, that the inquiry to whose benefit the consideration inured 
becomes material. When a promise is made to pay the debt of another and 
to pay it as his debt, the intention to make a collateral promise may naturally 
be inferred unless there is evidence to the contrary. Such evidence may be 
found in the fact that the considerati6n inures to the promisor’s benefit; but 
it is by no means conclusive, and must be considered in connection with all 
the other circumstances of the case. That it is not conclusive is shown by 
the promise of a guaranty company, which, though made upon a new considera- 
tion inuring to the benefit of the company, is manifestly a promise of surety- 
ship.” 

Professor Homer F. Carey in an article in 2 Wis. Law Review 193, 
expresses the same idea in the following language: “The test of whether S 
(surety) becomes liable to an obligation independently of the one he undertakes 
by his promise, and the test of whether he receives benefits of an indefinite 
nature do not go to the real essence of the problem and that is the problem of 
determining the substance of S’s promise in the light of all the facts, The nature 
of the consideration and the motive and object of the promisor real or fanciful 
are important pieces of evidence for ascertaining whether S intended to answer 
absolutely or only upon P’s (principal’s) default, but they are pertinent for 
that purpose only and should never in themselves be the object of ultimate 
inquiry.” 

The reasoning that has been heretofore suggested would not change the 
result in the principal case. The case seems to be devoid of any evidence 
whatsoever, tending to prove that the defendant intended his promise merely 
as a collateral obligation. 

CHartton H. James. 


ImpuTeD NEGLIGENCE—DutTy or OrpinAary Care To GUEST pUE BY Driver 
oF A Private VEHICLE; CONTRIBUTION TO TuHtrp Person.—In Mitchell v. 
Raymond, 181 Wis. 591, 195 N.W. 855, the Court says: “We .. . hold, in 
accordance with what seems the great weight of authority . . . that as to 
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the gratuitous guest in a vehicle on a public highway, the owner or driver 
of such vehicle owes to such guest the duty of exercising ordinary care to 
avoid personal injury to him, and for a breach of such duty and consequent 
injury the host can be held for the resulting damages.” 

Since the case of Reiter v. Grober, 173 Wis. 493, 181 N.W. 739, and of 
Gulessarian v. Madison Railways Co. 172 Wis. 400, 179 N.W. 573, where the 
old rule of Prideaux v. Mineral Point, 43 Wis, 513, was definitely abandoned 
and the negligence of the driver was no longer imputed to the occupant of the 
car aS a matter of law,’ a number of cases have been decided, culminating in 
the now firmly established doctrine as stated above: Brubaker v. Iowa County, 
174 Wis. 574, 183 N.W. 690, in which it was held that the negligence of the 
driver was not imputed to an occupant of the back seat, even though the wife 
of the driver, Chase v. American Cartage Co. 176 Wis. 235, 186 N.W. 598, 
Druska v. Western Wis. Tel. Co. 177 Wis. 621, 189 N.W. 146, Wappler v. 
Schenck, 178 Wis. 632, 190 N.W. 555, and Mitchell v. Raymond, supra. 

Even before this change of rule with regard to imputed negligence, the 
negligence of the guest might be decided separately from that of the driver. 
The imputed negligence rule was in addition to this. In Howe v. Corey, 172 
Wis. 537, 179 N.W. 791, decided before the new rule, the court said, “It is a 
general rule that a passenger in an automobile is required to use the same care 
for his safety that’ a reasonably careful person exercises under the same or 
similar circumstances. The fact that he has not charge of the automobile as 
driver does not absolve him from exercising care for his safety, though he is 
not required to exercise the same care that is required of the driver.” 

Now this is the only test of a guest’s negligence. In Mitchell v. Raymond, 
supra, the court says, “. . such change in the former rule now requires that the 
question as to the negligence of such occupant (guest) must be determined as 
a separate and independent one.” See also Wappler v. Schenck, supra, and 
Belongy v. Kewaunee, G. B. & W. Ry. Co., ——Wis.——, 199 N.W. 384. 


As a corollary to the change of policy with regard to imputed negligence, 
the court in Mitchell v. Raymond, supra, allowed contribution to be obtained 
by the driver of the other car from the driver of the car in which the plaintiff 
was riding, both being negligent, and he having been impleaded as a defendant 
at the defendant’s motion. 


This allowing contribution is an exception to the general rule which 
declares that contribution will not be allowed between joint tort feasers, and 
follows the rule of Ellis v. C. & N.W.R. Co. 167 Wis. 392, 167 N.W, 1048, in 
which the court, after citing English and American cases, decides that contribu- 
tion between joint tort feasers is proper in a case in which there is no moral 
turpitude and no wilful or conscious wrong. 


Thus, to-day, instead of the negligence of the driver being imputed to the 
guest as a matter of law, as was done under the rule in the Prideaux case, 
the driver now owes to such guest the duty of ordinary care, and may be sued 
for a breach of such duty. Furthermore, in case of the concurrent negligence 


18ee 1 Wis. Law Review 193, 196, and notes in 1 Wis. Law Review 191 and 502. 
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of the driver and a third person, such third person is entitled, in case of 
recovery against him by the guest, to contribution from the driver. 
Eucene GriswoLtp WILLIAMS. 


ADMISSIBILITY OF EvIDENCE TAKEN IN AN UNREASONABLE SEARCH AND 
Se1zurE.—The guaranties in the state constitution against unreasonable search 
and seizure and against self-incrimination have several times recently been 
construed by the Wisconsin Supreme Court to make inadmissible evidence 
taken in such search and seizure. Hoyer v. State, 180 Wis. 407, 193 N.W. 89 
is the leading case on the subject. [Illicit liquor had been unlawfully taken 
from the defendant’s car. Before the trial, the defendant moved that this 
evidence be returned. The motion having been denied, the defendant was 
tried and convicted, and the liquor used as evidence against him. The Supreme 
Court held the conviction unlawful as violative of both Sec. 8, Art. 1, of the 
constitution, which protects a defendant against compulsory self-incrimination 
and Sec. 11, Art. 1, with respect to unreasonable search and seizure, As to 
the self-incriminating feature of the case, the court relies upon its prior 
decision in Thornton v. State, 117 Wis. 338, 93 N.W. 1107, in which case the 
only point decided was that a defendant forced to surrender his shoe for 
comparison with a foot-print was not thereby compelled to give evidence against 
himself. Obiter Dictum in that case does not limit the effect of section eight 
to testimonial evidence, but intimates that it would extend to some other things 
taken from or disclosed by him. The opinion, by Justice Dodge is not as 
satisfactory as most of the utterances of that distinguished jurist. The 
distinction between those things taken from him which may be used without 
violation of section 8, and those which may not—if there be any such distinc- 
tion—would seem to be incapable of definition or justification, and impossible 
of application with that certainty that ought to characterize an important 
provision of the Bill of Rights. Probably the better opinion as to the scope 
of that provision, both historically and rationally is that it protects only against 
forcible testimony on the witness stand, or the use of testimonial process like 
a subpoena duces tecum against him, See Wigmore Evidence (Second ed.) 
Sections 2263 to 2266. If section 8 prevents the introduction in evidence of any- 
thing taken from the person of the defendant, then it is immaterial whether it 
was obtained lawfully or unlawfully. 


Later Wisconsin decisions have followed the leading case. In Jokosh v. 
State, 181 Wis. 160, 193 N.W. 976, the court held the same with regard to 
liquors taken from the person of the defendant under a warrant authorizing 
only a search of the premises. In Allan v. State, 183 Wis. 323, 197 N.W. 
808, the court held inadmissible as evidence bottles of liquor taken from the 
defendant’s pocket without either a search warrant or a warrant for an arrest. 
The opinion deals chiefly with the reasonableness and therefore the legality 
of the seizure, the subject of a note in Wis. Law Review Vol. II p. 474. 
In State v. Baltes, 183 Wis. 545, 198 N.W. 282, the court excluded the 
evidence taken under a search warrant which was invalid because of a lack of 
sworn testimony before the officer who issued the warrant. In State v. Warfield, 
Wis. 198 N.W. 854, the court held inadmissible a gun and flashlight found 
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in the defendant’s room during a domiciliary visit by officers without warrant 
of any sort in the absence of the defendant. The court in this case excluded 
the evidence although no preliminary motion to suppress it had been made— 
saying, that while “as a rule courts require this motion to be made previous 
to the trial in order to avoid the necessity of entering upon a collateral inquiry 
during the course of the trial, yet when the protection of a defendant in his 
constitutional rights does not involve an interruption of the usual course of 
the trial, the evidence should not be received even in the absence of a motion 
to suppress.” 

The following recent cases are in accord with Wisconsin: Murby v. U. S., 
U.S.C.C. A.L., 293 Fed. 849; Legman v. U. S., U.S.C.C. A. N.J., 295 Fed. 474; 
U. S. v. Cooper, U. S. D.C. Mass., 295 Fed. 709; U. S. v. Madden, U. S. D.C. 
Mass., 297 Fed. 679; Voorhies v. U. S., U.S.C.C. A. La., 299 Fed. 275; 
People v. Castree, 311 Ill. 392; Flum v. State, Ind., 141 N.E. 353; Batts v. 
State, Ind., 144 N.E. 23; Cotton v. Commonwealth, 200 Ky. 349, 254 S.W. 
1061; Commonwealth v. Dincler, 201 Ky. 129, 255, S.W. 1042; Miller v. Com- 
monwealth, 201 Ky. 423, 257 S.W. 3; Nestor v. Commonwealth, Ky., 261 S.W. 
270; Owens v. State, Miss., 98 So. 233; Strangi v. State, Miss., 98 So. 340; 
Smith v. State, 133 Miss. 730, 98 So. 344; Fatimo v. State, Miss., 98 So, 537; 
McCarty v. City of Gulfport, Miss., 99 So. 501; Grevas v. City of Gulfport, 
Miss., 99 So. 503; Jordon v. State, Miss., 100 So. 384; Falkner v. State, Miss., 
98 So. 691; People v. Conway. 225 Mich, 152, 195 N.W. 679; State v. Owens, 
Mo., 259 S.W. 100; State v. Tunnell, Mo., 259 S.W. 128; State v. Coleman, 
Mo., 259 S.W. 431; Dyer v. State, Okl., 220 P. 69; Russell v. State, Okl., 221 
P. 113; Klein v. State, Okl., 223 P. 201; Thomas v. State, Okl., 226 P. 600. 

Notwithstanding this formidable array of authorities which accord with the 
rule in Wisconsin, the weight of authority seems to be contrary. The early 
federal and States’ cases have been exhaustively collected by Dean Wigmore 
in an article in the AMERICAN Bar ASSOCIATION JouRNAL, August, 1922, p.479. 
His conclusion is that “it has long been established that the admissiblity of 
evidence is not affected by the illegality of the means through which the party 
has been enabled to obtain the evidence.” This doctrine was “never doubted 
until the appearance of the ill-starred majority opinion of Boyd v. United States, 
in 1885 (116 U. S. 616) which has exercised unhealthful influence upon subse- 
quent judical opinion in many states.” He shows that the Boyd case was 
unquestioned for twenty years, how it was repudiated by Adams v. New York 
in 1904, 192 U. S. 585, 24 Sup. 372, and how twenty years later in 1914 “by 
misplaced sentimentality, the Federal Supreme Court in Weeks v. U. S. (232 
U. S. 383) reverted to the original doctrine of the Boyd case, but with a 
condition, viz. that the illegality of the search and seizure should first have been 


ipo directly litigated and established by a motion, made before trial, for the 


return of the things seized.” In 22 C. J. 158, “Evidence”, the conclusion 
réached is that “The courts do not concern themselves with the method by 
which.a party has secured the evidence which he adduces in support of his 
contentions, and hence evidence which is otherwise admissible will not be 
excluded because it has been fraudulently, wrongfully, or illegally obtained.” 
To the same effect is 35 Cyc. 1271, SEARCHES AND Seizures. The discussion 
in 10 R.C.L. 931, confounds reasonableness of searches and seizures with the 








184 WISCONSIN LAW REVIEW 


admissibility of evidence wrongfully obtained. The whole subject is considered 
“as a point not altogether free from doubt.” It is stated, however, “that 
evidence obtained by forcibly entering the house of an accused person and 
searching it and the accused person and without any warrant or authority of 
law, is held not inadmissible to show the possession of articles tending to 
establish guilt, although the search and seizure may have been unlawful, un- 
warranted, unreasonable, and reprehensible.” In 59 L.R.A, 1903 p. 470, cases 
are collected to show that “However unfair or illegal may be the methods by 
which evidence was obtained in a criminal action, if relevant, it is admissible 
if accused is not compelled to do any act which criminates himself, or a 
confession or admission is not extorted from him.” Successive notes bringing 
the authorities to date are found in 8 L.R.A. (N.S.) p. 762; 34 LRA. 
(N.S.) p. 58; L.R. A. 1915 B. p. 834. In 24 A.L.R. 1408 the conclusion 
reached is that “It is, or at least was, a general rule of evidence that its 
competency is not affected by the fact that it was wrongfully obtained... .. up 
to within a few years there were but few cases in which the constitutional 
right had been held to interfere with the rule........... “% 

The following recent cases are in accord with the old doctrine and opposed 
to the Wisconsin rule: Robinson v. U. S., 292 Fed. 683; Montague v. U. S., 
U. S. C.C.A, Idaho, 294 Fed. 277; Park v. U. S., U. S. C.C. A.N.H., 294 Fed. 
776; U. S. v. Williams U. S. D.C. Mont. 295 Fed. 219, admissible against a 
co-defendant; Burns v. U. S., U.S.C.C.A. Fla., 296 Fed. 468; Howell v. U. S., 
U.S.C.C.A. La., 296 Fed. 911; Riggs v. U. S. U.S.C.C.A, W. Va. 299 Fed. 
273; Williams v. State, 156 Ga. 285, 119 S.E, 614; State v. Rowley, Iowa, 195 
N.W. 881; State v. Johnson, Kan., 226 P. 245; State v. Johnson, 154 La. 597, 
97 So. 874; Commonwealth v. Donnely, 246 Miss. 507, 141 N.E. 500; State v. 
Pleuth, Minn., 195 N.W. 789; State v. McLean, Minn., 196 N.W. 278; State v. 
Denter, Minn., 198 N.W. 430; Boro v. State, Neb., 197 N.W. 431; State v. 
Chin, Nev., 224 P. 789; State v. Gould, N.J., 122 A. 596; State v. Lyons, N.J., 
122 A. 758; People v. Chiagles, 237 N. Y. 193, 142 N.E. 583; semble, “The 
question has been much debated and may still be open in this state, whether the 
evidences of guilt will be turned back to the prisoner if the search producing 
them was lawless.” Lee v. State, 95 Tex. Cr. 654, 255 S.W. 425; Turner v. 
State, 95 Tex. Cr. 593, 255 S.W. 439 Stone v. State, 96 Tex. Cr. 211, 256 S.W. 
930; Balue v. State, Tex. Cr. App., 258 S.W. 167; McKenzie v. State, Tex. 
Cr. App., 258, S.W. 832; Tremont v. State, Tex., Cr. App., 259 S.W. 583; 
State v. Woods, 62 Utah 397, 220 P. 215; State v. Aime, 62 Utah 476, 220 P. 
704; Hall v. Commonwealth, Va., 121 S.E. 154; Casey v. Commonwealth, Va. 
121 S.E. 513. 

In brief, then, although the states which have adopted the new rule are yet in 
the minority, the number seems to be growing. The acceptance of the new 
rule seems to have been much promoted by the Eighteenth Amendment, nearly 
all of the cases being instances where illicit liquor was not admitted in evidence, 

Gerorce J. FIepier. 


Wiitts— Errect on Girts To CHARITY OF THE REPUBLICATION OF WILLS— 
The testator in In Re Bingham’s Estate —Pa— 127 A. 73, in 1919 executed 
a will in which he left to a hospital the residue of his property after the 
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expiration of certain life estates for his brothers. By an instrument executed 
in 1922, which the court treated as a codicil in effect, he revoked the gift of 
the whole of his residuary estate to the hospital and made a bequest of one 
half of the residuum “to take the place of the former gift”. He died within 
thirty days of executing the codicil and the question arose as to the validity 
of the gift to the hospital under sec, 11, Act of April 26, 1855, (P.L. 328, 
332), which provides that gifts “in trust for charitable uses shall be void 
except the same shall be done by deed or will... . at least one calendar month 
before the decease of the testator or alienor.” Jn Re Alter’s Estate, 45 Leg. 
Int. 5; 4 Pa, Co. Ct., R. 558. The invalidity of the gift was maintained by 
a brother who, by codicil, would be a legatee of a gift over if the hospital 
did not take. The court decided that the codicil did not revoke the will, in 
spite of the words to that effect, but that it merely modified it, so that the gift 
to charity was not published as of the date of the later instrument and the 
gift did not, therefore, come under the prohibition of the statute. 

This raises the question of the effect of the republication of a will by a 
codicil. If the codicil had been interpreted as bringing the will down to its date, 
then the bequest to charity would have been undoubtedly invalid, as having been 
made in a will executed less than a month before the testator’s death. If, on the 
other hand, the codicil did not so affect the will, the gift was, as the court 
held, valid. For many purposes a codicil makes a will bear the date of the 
codicil, but this general rule is qualified by the exception that the intent of the 
testator to the contrary must not be violated. Giimor’s Estate, 154 Pa. St. 
523; 26 A. 614; 35 Am. St. R. 855; Alsop’s Appeal, 9 Pa. St. 374; In Re 
Hamilton, 74 Pa. St. 69; 40 Cyc. 1220 (Cases cited). The court found that 
it was the clear intent of the testator that the hospital should take, and that it 
would be doing violence to that intent to treat the codicil as bringing the will 
down to its date, thus bringing the gift under the exception of the statute. The 
rule of looking to the intent of the testator is not an iron-clad one, but is to 
be respected in so far as it does not go contra to other equally pertinent 
principles. Generally speaking, a testamentary gift which is valid under the 
original will is not invalidated by mere republication. In Re Moore (1907) 1 
Ir. R. 315. In McCauley’s Estate, 138 Cal. 432; 71 P. 512, the testatrix 
willed gifts to charity, and twenty-eight days before her death, executed a 
codicil to her will which did not affect the charitable bequests. The court 
held that the will was not brought down to the date of the codicil as far as the 
charitable gifts were concerned. In these two cases no reference was made 
in the codicil to the charitable bequest. In the Appeal of Carl, 106 Pa. 635; 
a variation of the problem was presented by the fact that the original will 
left all of the residuary estate to charity, and a codicil executed within the 
forbidden period precedent to the testator’s death so changed specific legacies 
that the residuum, and hence the gift to charity, was reduced. The court 
held that the codicil did not republish the will so as to invalidate the 
bequests to charity because the codicil did not in any way affect the 
residuary clause. (The court probably meant that it did not directly affect the 
clause). From other decisions to the same effect it seems clear that if the 
codicil either directly or indirectly diminishes the gift to charity the will is not 
treated as having been brought down to the date of the codicil as regards the 
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charitable bequests, but they are to be treated as under the will, Watt’s Estate, 
3 Dist. Rep. 343, aff. in Sloan’s Appeal, 168 Pa. 422. In Re Farmer’s Loan 
and Trust Co., 122 N. Y. S. 956; 138 App. Div. 121; 199 N. Y. 560; 93 N.E. 
1120, In Re Morrow's Estate, 204 Pa. 484; 54 A. 342 (codicil diminished 
legacy from the whole of residuum to sixth sevenths). 

There are other cases which hold that irrespective of the fact that the codicil 
diminishes the gift to charity, nevertheless, if it revokes one gift and makes 
another, or substitutes one in place of a former gift to the same charity, the 
new gift is looked at only, and will, therefore, be void if the codicil was 
executed within the prohibited time. In Canfield v. Crandall, 4 Dem. Surr. 111 
N. Y. the testator left the remainder of his estate to three charities, one-half 
to one and one-fourth each to the others. By a codicil executed within the 
statutory period he changed the bequests so that each institution received one- 
third of the remainder. That is, two gifts were increased and one diminished. 
The court held that the gifts to two of the charities were void, since, being 
domestic, the restrictive statute applied to them, and the will was republished 
to the date of the codicil. This was on the theory not of an increased gift, 
but of a new gift. In the Estate of Poulson, 11 Phila. 151; 33 Leg. Int. 400, 
the codicil diminished the gift one-half, but the court held it void on the grounds 
of its being a new gift, and so was published as of the date of the codicil 
which made it a new gift. On the other hand, the decisions holding the 
gifts valid if they are diminished by the codicil seems to be more in accord 
with the principles of the legislation covering the subject, “The act was 
intended to guard dying persons, or persons easily imposed upon, against 
solicitations on behalf of so-called religious or charitable institutions. More- 
over, a codicil executed within the forbidden time which reduces or postpones 
the enjoyment of a charitable gift given by a will executed long before the 
testator’s death, not only is wholly outside the mischief sought to be reached 
by the act, but is equaily outside the letter. It is only the ‘giving’, and not 
the taking away that is forbidden.” In Re Watt’s Estate, supra. 

From what little authority there is, and from the implications in some of 
the cases not deciding the point, it would seem that if the codicil increased 
the gift to charity, then the gift would be void as being of the date of the 
codicil. At least the increase would be void. Lightner’s Appeal, 57 Pa. Super. 
Ct. 464 (1914). In this case the testatrix left her residuary estate to charity 
and by a codicil executed too soon before her death, she cut down certain 
legacies so that the residuary estate was thereby increased. The court held 
that the gift was void as to the increase, but that the charities would take 
under the original will. That is, the charities would take as much as the 
residuary estate would have given them under the original instrument. 

From the reasoning of the courts it seems that though some attention is 
paid to the question of revocation and new gifts, nevertheless the question is 
decided on the basis of the public policy underlying the statutes which forbid 
gifts to be made to charity within a certain time previous to the donor’s 
death. If the codicil reduces the gift the courts do not seern to give as much 
force to the principles of revocation and republication as they merit, while if 
the bequests are increased, these principles are duly considered. It is submitted 
that this is an inconsistent method of treating the question, and that the 
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courts would be on sounder ground if they treated the cases according to the 
policy upon which the statutes regulating such gifts are based. 

L. F, Lams. 


CrIMINAL LAw—ABILITY OF AN ACCUSED TO WAIVE HIS RIGHT TO A JuRY 
TriaL—State v. Smith, —Wis—. 200 N.W. 638, reiterates the rule that a 
court is without jurisdiction to try a criminal case without a jury, even where 
the accused has in open court, waived his constitutional right to a jury trial. 
The defendant was convicted of violating the Prohibition Act. The case 
was reported to the Supreme Court by the Circuit Court under Section 4721 
of the Code. The Supreme Court followed the rule first declared in State v. 
Lockwood, 43 Wis. 403, and later affirmed in Jennings v. State, 134 Wis, 307, 
114 N.W. 492, 14 L.R.A, (N,S.,) 862, that, on grounds of public policy, a jury 
trial in a criminal case cou!d not be waived. 

Article I, Section 7 of the Wisconsin Constitution says that the accused 
“shall enjoy the right” to be heard by himself and counsel, to demand the 
nature of the cause and accusation against him, to meet the witness face to 
face, to have compulsory process to compel attendance of witnesses in his 
behalf and to a speedy trial by an impartial jury in the county in which the 
offense was committed. 

It has been held that the defendant may waive the right to have a trial in the 
county wherein the offense was committed, Bennett v. State, 57 Wis. 69, 14 
N.W. 912, the right to meet the witness face to face, Williams v. State, 61 Wis. 
281, 21 N.W. 56; in fact, it is said that he may waive any right except that of 
a trial by jury, In re Staff, 63 Wis. 285, 23 N.W. 587, Smith v. State, 145 
Wis. 612, 130 N.W. 461. The rule itself has been criticised by the court, but 
never overruled. In Okerhauser v. State, 136 Wis. 111, 116 N.W. 769, it was 
said that the doctrine of State v. Lockwood, supra, ought not to be extended. 
This same view was taken in Hack v. State, 141 Wis. 346, 124 N.W, 492, and 
in Oborn v. State, 143 Wis. 249, 126 N.W. 737. That the present court is not 
satisfied with the rule is shown by the statement that the rule is “against the 
weight of authority and difficult to justify as an original proposition.” Booth 
Fisheries Co. et al v. Industrial Commission et al. —Wis—, 200 N.W. 775, 
777. 

The limitation is held to apply to misdemeanors as well as felonies, but not 
to cases which are only a quasi-criminal character as bastardy proceedings, 
Baker v. State, 65 Wis. 50, 26 N.W. 167, or to an action for a penalty by a 
city for a breach of a municipal ordinance prohibiting an act which is also 
a misdemeanor, State ex re Milwaukee v. Newman, 96 Wis. 258, 71 N.W. 
438, Ogden v. City of Madison, 111 Wis. 413, 87 N.W. 568. 

The presence of a jury is not essential to secure a valid judgment however, 
as the legislature has power in acts creating courts to authorize the waiver 
of a jury trial by the defendant, In re Staff, 63 Wis. 285, 23 N.W. 587. Under 
a plea of guilty, no further trial than the pronouncement of the sentence is 
required, so that a jury is not needed, Sorenson v. State, 178 Wis. 197, 188 
N.W. 622. 

While it is stated in the Booth Fisheries case, supra, that the rule of the 
principal case is contra to the weight of authority, the majority view seems 
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to be in accord with Wisconsin when the trial is for a felony. It is said that 
the defendant may waive the disqualifications of certain jurors or that he 
may consent to a trial by less than twelve men, but he may not absolutely 
dispense with the jury unless by a plea of guilty. Most courts base their 
view on the theory that the constitution has provided a tribunal composed of 
judge and jury for such triais, so that a tribunal without a jury would be one 
without jurisdiction. Paulson v. People, 195 Ill. 507, 63 N.E. 144, State v. 
Douglas, 96 Ia. 308, 65 N.W. 151, Michaelson v. Beemer, 72 Neb. 761, 101 
N.W. 1007, 9 Ann. Cas. 1181. Like Wisconsin, Michigan and New York deny 
such waiver on the grounds of public policy. Hill v. People, 16 Mich. 351, 
Cancemi v. People, 18 N. Y. 128. The Constitution of Rhode Island is 
construed as making a jury trial mandatory, State v. Battey, 32 R. I. 475, 
477, 80 A. 10. 


Courts generaliy make a distinction between misdemeanors and felonies, 
holding that the defendant may waive the right to a jury in a trial for a 
misdemeanor. Moore v. State, 124 Ga. 30, 52 S.E. 81, People v. Swarkowski, 
307 Ill. 524, 139 N.E. 34, Grimes v. State, 88 Neb. 848, 130 N.W. 760 
Williams vy. State, 12 Ohio State 622. Iowa and Connecticut are in accord 
with Wisconsin in making no distinction between trials for felonies and mis- 
demeanors, State v. Tucker, 96 Ia. 276, 65 N.W. 152, State v. Worden, 46 
Conn. 349, 


Minnesota has taken the position which seems most logical and which the 
present Wisconsin court would probably take if not hampered by judicial 
precedent. It is there he'd that the provision that everyone charged with a 
crime “shall enjoy” a trial by a jury merely confers a privilege which may be 
waived, such waiver not being against public policy. State v. Woodling, 53 
Minn. 142, 54 N.W. 1068, A similar result is reached in State v. Throndson, 
— N.D. —, 191 N.W. 628. On the whole the Minnesota view appeals to 
one as the most logical and advisable. 

‘Myron STEVENS. 


HusBAND AND WIFE—RESPONDEAT SuPERIOR.—A peculiar problem respecting 
the doctrine of respondeat superior is raised in the case of Maine v. James 
Maine & Sons Co.,—Ia—201 N.W. 20, In that case the plaintiff was riding 
with her husband, an employee of the corporation which owned the auto- 
mobile, while her husband was engaged in work within the scope of his 
employment. An accident, proximately caused by the negligence of the husband 
occured, and the wife, who was not contributorily negligent, brings an action 
against the corporation as principal under the doctrine of respondeat superior. 
The court refused recovery on the theory that at common law husband and 
wife are one, and that there cannot be any civil tort liability between them. 
Since the agent was not personaliy liable, it was argued that the principal was 
not. “Where the real actor is not guilty, it necessarily follows that the one for 
whom he acted cannot be.” An Iowa statute (Code 1924—5026) holding an 
owner liable for damage done by his car when driven with his consent was 
held not to apply unless there was liability created between the injured party 
and the driver. It was further argued that the principal would lose his 
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remedy against the agent, if the principal had to pay the injured party, unless 
there was liability on the part of the agent. See 26 Cyc. 1545. 

The result of the principal case is correct, but the case should be sustained 
on another ground. There is no sound basis for holding the principal liable 
to a mere licensee or guest of his agent, if his presence had nothing to do 
with the business. Two recent cases hold that the owner of an automobile 
is not tiable to a guest in the absence of gross negligence, Lyttle v. Monto, 
—Mass.— 142 N.E. 795; Shiear v. Fugelson, —Mass— 143 N.E. 307. A 
fortiori, why hold the principal for injury to the agent’s guest? Such theory 
would create an almost absolute liability. 

The doctrine of respondeat superior rests upon the broad ground that a 
principal should be liable for injuries to third parfies by agents acting in the 
scope of his business, and also upon the legal maxim: “Qui facit per alium, 
facit per se.” If we can apply the analogy of a contract, and say that the 
transaction was between the injured party and the principal, thus regarding 
the agent as a mere conduit, it is difficult to see why a mere personal 
disability existing between husband and wife inter se should be allowed to 
defeat the wife’s right to recover, where a tortious injury has in fact been 
committed, but recovery is barred merely against the agent. 

Undoubtedly, the inability of husband and wife to sue one another for 
persona! torts is recognized everywhere, except where specially abrogated by 
statute. See Faris v. Hope, 298 Fed. 727 (1923), which refused to allow an 
action for slander. Accord: Johnson v. Johnson, 201 Ala. 41, 77 So. 335 
(1918), and Rodgers v. Rodgers, 265 Mo. 200, 177 S.W. 382 (1915). But 
some states have changed the common law by statute. See Gilman v. Gilman, 
78 N. H. 23, 95 Atl. 657 (1915), permitting an action for assault, and Brown 
v. Brown, 88 Conn. 42, 89 Atl. 889 (1914), allowing recovery for false im- 
prisonment. The principle of refusing the above actions at common law was 
to promote domestic tranqui‘ity and not, in all probability, to affect relation 
to third parties. Eversley on Domestic REvations, p. 248, says that the 
doctrine rests not only on the ground of merged existence, “ .. . but also on 
account of the unseemly spectacle presented by husband and wife seeking 
pecuniary compensation from one another for personal wrongs.” The wisdom 
of extending this rule in a way such as was never intended, so as to bar recovery 
of the wife against third parties where a tortious injury actually exists, is 
questionable. 

The doctrine of respondeat superior as set forth by the court in the principal 
case precludes recovery. Nevertheless, the cases cited to sustain the principal 
case on that point may be distinguished. In Hobbs v. Railroad Co. 171 Ia. 624, 
152 N.W. 40, it was said that “the primary liability to answer for such acts 
rests upon the employee... . . If the master is liable solely on the doctrine 
of respondeat superior, then an exoneration of the servant, who actually did the 
act, ipso facto exonerates the master.” That is true. But where is the exoner- 
ation in the principal case? In the case above referred to, the agent was exoner- 
ated from any wrong doing; hence there was no tort committed. In the 
principal case there was in fact a tortious act. The agent escapes only on a 
personal disability, inter se, between him and the injured party; the master is 
just as liable as he was at the moment of the injury. The other cases cited 
are of the same class. Dunshee v. Standard Oil Co., 165 Ia. 627, 146 N.W. 
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830, is a case of conspiracy. White v. Textbook Co., 150 Ia. 27, 129 N.W. 
338, involves an action for malicious prosecution which was dismissed as to the 
agents. The same principle arises in Arnett v. Railroad Co., 188 Ia. 540, 176 
N.W. 322, where the court refused to allow a verdict against the master to 
stand because all the alleged negligence was that of the servant who was 
exonerated. See also Great So. R. Co., —Ala.— 100 So. 342 (1924). 

The principal case is a novel one, and there are no cases exactly in point. 
This being true, it would be better to decide the case on the doctrine of 
Lyttle v. Monto, supra, and avoid a questionable extension of the doctrine of 
the common law unity of husband and wife, thus making it unnecessary to adopt 
a theory of respondeat superior which would hold that there may exist an 
admittedly tortious injury without a legal remedy. 

Rap H. Petersen. 


Acency—OstTENsIsLE AvutTHorITy—Custom—In Voell v. Klein et al. 
— Wis. ——, 200 N.W. 364, the court took judicial notice of a trade custom 
in the automobile business, which recognized the power of an agent to take 
property in payment on a sale of his principal’s property. 

The material facts of the case are as follows. Plaintiff was a trader 
engaged in the business of selling automobiles and had in his employ one 
Brennan, who had authority to and did sell autombiles for the plaintiff. 
Brennan sold a new automobile, which was in his possession for sale purposes, 
to the defendant, accepting in payment therefor a used car and a check for 
the remainder of the purchase price. Brennan cashed the check, which was 
made payable to his order, sold the used car and absconded with the proceeds 
of both the sale and the check. In a replevin action the Circuit Court held 
that the plaintiff was entitled to possession because the sale was not for cash. 

The case presents among others this question, “Has an agent with authority 
to sell personal property in his possession an implied power or authority to 
barter or exchange if for other property or part property and part cash? 

This question has been answered in the negative by the courts and writers 
upon the subject. Meechem on Acency 2nd ed., vol 1, sec. 895. This state- 
ment appears in Ruttnc Case Law, “It is a firmly established doctrine that 
power conferred upon an agent to sell personal property in his possession does 
not carry with it an implied power or authority to barter or exchange if for 
other property and any attempts on the part of the agent to make such a 


disposition thereof, in the absence of a ratification by the principal will be © 


void as to the latter and title thereto will not pass.” 21 R.C.L. 867. Kearns 
v. Nickse 80 Conn. 23, 10 Ann. Cas. 420, cited by many courts is a leading case 
on the question. In that case the court held that, in the absence of any trade 
usage, the power to sell does not carry with it or imply the power to barter 
or exchange, the action being one of replevin for a horse. The rule as stated 
in Kearns v. Nickse has been applied by other courts upon similiar facts. 
Trudo v. Anderson, 10 Mich, 351, 81 Am. Dec. 795, Drury v. Barnes, 29 Il. 
App. 166, Mfg. Co. v. Givan, 65 Mo. 89, Fay v. Causey, 131 N.C. 350, 
Cleveland v. State Bank, 16 Ohio St. 236, Glisson v. Burkhalter, 120 S.E. 
664, Brown Adm. v. Smith, 67 N.C. 245, Beck v. Donohue, 27 Misc. Rep. 230, 
57 N. Y. S. 741, Stember and Co. v. Keene 152 S.W. 661, Federal Sup. Co. v. 
Wichita Sales and Sup. Co. 232 S.W. 879, Block v. Dundon 83 App. Div. 539, 
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81 N. Y. S. 1114, Davidson v. Parks et al. 79 N. H. 142, 108 Atl. 288, Holmes 
v. Tyner 179 S.W. 887, Organ Co. v. Starkey 59 N. H. 142. In the English 
case of Guerreiro v. Peile and Another 3 B & Ald, 616, the court took the 
same view as that taken in the American cases, holding that an agent to sell 
has no authority to barter. 

Judgment, in the principle case, was given for the plaintiff in the Circuit 
Court because the sale was not for cash, upon the authority of Roberts v. 
Francis, 123 Wis. 78, 100 N.W. 1076. Siebecker, J. in the opinion in this 
case says, “White the facts of possession and control of a principal’s property 
by the agent may be evidence tending to show authority to sell, there is no 
implication that he is authorized to deal with it in any other way. Such 
proof is never made the basis of a presumption that the agent might exchange 
the property of his principal and a transferee claiming through such a 
transaction cannot resist recovery of it by the true owner”. In another Wis- 
consin case, Victor Sewing Machine Co. v. Heller, 44 Wis. 265, involving to 
some extent the same question, the court applied the same reasoning as that 
used in Roberts v. Francis, supra. From these two Wisconsin cases, which 
are the leading ones, it would seem that Wisconsin has followed the general 
ru‘e as laid down in Kearns v. Nickse, supra, and other cases cited, 

In the principe case judgment for the plaintiff was reversed and the cause 
was remanded with directions to enter judgment for the defendant. Chief 
Justice Vinje, writing the opinion of the court, says, “In the first it is a 
matter of common knowledge that in the sale of automobiles at the present 
time an old car is frequently if not usually acepted as part payment, .... In 
the present case plaintiff had clothed Brennan with authority to sell cars. 
In the accomplishment of such object under the present mode of conducting 
automobile sales it is certainly customary and proper to take old cars as part 
payment, .... This transaction was carried on in the usual customary and 
proper manner according to the usage of automobile sales at the present time.” 

The court finds a custom in the automobile business of taking a used car as 
part payment for a new one, thus increasing the ostensible authority of a 
sales agent in this particular line of business. This extension of such an agent’s 
authority seems reasonable in view of the finding of such a custom by the court. 
It is to be noted that in Roberts v. Francis, supra, the agent had only possession 
and control of his principal’s property and had no authority to sell it. The 
reasoning in the princip'e case would not apply when the principal is not an 
automobile trader but an individual merely selling his private automobile 
through an agent. 

L. S. CLemons. 


APPELLATE JURISDICTION OF FEDERAL Courts.—The Act of Congress, ap- 
proved February 13, 1925, makes sweeping changes in the appellate jurisdiction 
of the Federal Courts. It is obviously an attempt to relieve the present 
congestion in the Supreme Court of the United States by reducing the number 
of cases which will reach that court. It attempts to accomplish this both 
by requiring an appeal to the Circuit Courts of Appeals in many cases which 
now go direct to the Supreme Court from the District Courts, and by 
making nearly all of the judgments of the Circuit Courts of Appeals review- 
able by the Supreme Court only by writ of certiorari. 
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The original provisions of the act creating the Circuit Courts of Appeals 
providing for review in the Supreme Court of cases involving questions 
of jurisdiction and constitutional questions, which were embodied in sec- 
tion 238 of the Judicial Code, have been entirely eliminated and all of 
these cases will hereafter go to the Circuit Courts of Appeals. The only 
ones which will go direct to the Supreme Court are those arising under 
certain special acts, which provided for such a direct review, these be- 
ing certain anti-trust and interstate commerce cases; writs of error by the 
Government in criminal cases; appeals from injunctions restraining the 
enforcement of state statutes or orders made by state boards or commis- 
sions (the so-called “Three Judge Cases”), and cases arising under the 
Packers and Stockyards Act of 1921. 

Appeals from the Circuit Court of Appeals to the Supreme Court has 
also been almost entirely wiped out. The only case in which a party 
will hereafter have a right to such an appeal is where the Court of Ap- 
peals has held a state statute invalid as contrary to the Constitution, 
treaties, or laws of the United States. In all other cases judgments of the 
Circuit Courts of Appeals can be reviewed only on certiorari granted in the 
discretion of the Supreme Court. 

A review by the Supreme Court of the United States of the judg- 
ment of the highest court of a state by writ of error as embodied in Sec- 
tion 237 of the Judicial Code, has been modified by eliminating such re- 
view where the decision related only to an authority exercised under 
any state, as distinguished from the validity of the statute of a state, and 
leaving the review of the decision relating to the exercise of an authority, 
only upon certiorari. This also removes an ambiguity in the present sec- 
tion 237. 

Similar restrictions of the right to a review by the Supreme Court of 
the United States are made in regard to judgments of the Court of Claims. 
the Court of Appeals of the District of Columbia and the various other 
courts in the territories and possessions of the United States. 

The time within which an appeal from a District Court to a Circuit Court 
of Appeals must be taken is reduced by this act from six months to three 
months. 

The act goes into effect three months after its approval. It does not 
affect cases pending in the Supreme Court at the time it takes effect nor 
does it apply to the review of any judgments entered prior to the date 
when it takes effect. 

The act will probably materially reduce the cases which reach the Su- 
preme Court. It will also increase to some extent the cases which are 
heard by the Circuit Courts of Appeals. This increase will not corres- 
pond, however, to the decrease in the cases in which the Supreme Court 
will handle, as a considerable part of this decrease will result from the 
cutting off of appeals from the Circuit Courts of Appeals. It will result 
in an increase in the applications for certiorari and shift much of the 
work of the Supreme Court from the listening to oral arguments to the 
examination of records and printed briefs fi'ed in connection with petitions for 
writs of certiorari. 

Joun B. SANBoRN 














